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OFFICE OF THE MAYOR

CITY OF CHICAGO

RAHM EMANUEL
MAYOR

January 23, 2019

TO THE HONORABLE, THE CITY COUNCIL
OF THE CITY OF CHICAGO

Ladies and Gentlemen:

At the request of the Commissioner of Fleet and Facility Management, I transmit
herewith, together with Alderman Mitts, an ordinance authorizing the execution of a design/build
contract with AECOM.

Your favorable consideration of this ordinance will be appreciated.

Very truly yours,

/=0

Mayor



ORDINANCE

WHEREAS, The Chicago Department of Fleet and Facility Management (“2FM”, the
~ “Department”) wishes to retain an entity for the purposes of designing and building a Joint
Public Safety Training Campus (“JPSTC”), and other improvements, to be located at 4301 West
- Chicago Avenue; and

WHEREAS, The JPSTC is intended to provide combined indoor and outdoor training
spaces that both improve upon the current Chicago Police Department (“CPD”) and Chicago Fire
Department (“CFD”) training capabilities as well as offer modern facilities with joint-training
opportunities; and

WHEREAS, The design-build project is further anticipated to catalyze investment in the
West Garfield Park community by leveraging the City of Chicago’s (“City”) strategy of public
infrastructure modernization as a means to provide economic stimulus; and

WHEREAS, The project, accordingly, will also include, in addition to the design-build of
the JPSTC, site preparation for two future structures intended for commercial development; and

WHEREAS, The Chicago Infrastructure Trust (“CIT”), on behalf of the City, led the
procurement for the design-build of JPSTC in coordination with the City and the Department;
and

WHEREAS, CIT, on behalf of the City, issued a Request for Qualifications (“RFQ”) for
the design-build of the JPSTC on October 11, 2017, and issued a Request for Proposals (“RFP”)
to short-listed, qualified entities on May 31, 2018; and

WHEREAS, AECOM Constructors Chicago (“AECOM?”), a joint venture, identifying °
AECOM Services of lllinois, Inc. as the Lead Engineering Firm, and Hunt Construction Group,
Inc., as the Lead Contractor, was evaluated as qualified pursuant to the RFQ, and submitted. a
proposal in response to the RFP; and

WHIEREAS, An evaluation committee, which included members from CPD, CFD., 2FM,
the Department of Water Management, and the Department of Transportation, and CIT, with
expertise in design and construction, reviewed the credentials, expertise, and capacity of the
teams that submitted RFP responses and selected AECOM as the most highly rated respondent;
and

WHEREAS, AECOM has evaluated CPD and CFD program requirements and has made
recommendations to the City regarding the.allocation of training functions among various City
lacilities and resources, including the JPSTC, in order to optimize fulfillment of program goals,
and such recommendations arc summarized in a master program plan prepared by AECOM for
background and to inform the potential functions and features of the JPSTC; and_

WHLEREAS, The City and AECOM have defined, in further detail, the polentml program
functions and features that may be included in the JPSTC; and



WHEREAS, The Department and AECOM have agreed to the terms and the guaranteed
maximum price for the design-build of the JPSTC and the site preparation, which are reflected in
the design-build agreement, which is attached hereto as Exhibit A (“Design-Build Agreement”);
and

WHEREAS, the Design-Build Agreement separates the design-build project into two
parts: a design phase, during which the functions and features of the JPSTC will be finalized
upon mutual agreement of the Department and AECOM, taking into account site and market
conditions, and, thereafter, preparation of the designs for the project, and a construction phase;
and

WHEREAS, The Design-Build Agreement authorizes the 2FM Commissioner to make
payment for design services, the construction of the JPTSC, and site preparation for the two
future commercial structures, all subject to appropriation of all required funds; and

WHEREAS, The Department wishes for the City Council to authorize the Commissioner
of 2FM to finalize and enter into such Design-Build Agreement.

Now, Therefore, It is Ordained by the City Council of the City as follows:
1. The recitals are incorporated herein.

2. The Commissioner of 2FM is authorized to negotiate and enter into a Design-
Build Agreement with AECOM, in substantially the form attached hereto as
Exhibit A, with such other terms and modifications thereto as determined by the
2FM Commissioner to be necessary and appropriate, subject to the availability of
duly appropriated funds. The Commissioner is authorized to enter into such other
ancillary documents as are necessary in connection with the Design-Build
Agreement.

(8]

This ordinance is effective upon its passage and approval.

Exhibit “A” referred to in this ordinance reads as follows:
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THE CITY OF CHICAGO
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MAYOR
- City Funded

David J. Reynolds
Commissioner
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ARTICLE 1
AGREEMENT

This Agreement (“Agreement”) is entered into as of the day of ,2019
("Eftective Date") by and between AECOM Constructors Chicago, JV, an Illinois joint venture
("Design-Builder" or “Contractor”), and the City of Chicago, a municipal corporation and home
rule unit of local government existing under the Constitution of the State of Illinois, acting
through its Department of Fleet and Facility Management ("the City") (each a “Party” and
collectively the “Parties), at Chicago, lllinois.

BACKGROUND

WHEREAS, on May 31, 2018, the Chicago Infrastructure Trust, on behalf of the City,
issued a Request for Proposal (“RFP”) for the design and construction of a Joint Public Safety
Training Campus (“JPSTC”), and other improvements, to be located at 4301 West Chicago
Avenue (“Project”); o

‘ WHEREAS, the Project consists of the JPSTC facilities and improvements associated
with the training of Chicago’s police and fire department personnel, and the preparation of sites
intended for future commercial developments (“Commercial Site Preparation”),

WHEREAS, the Design-Builder has provided recommendations to City regarding a
comprehensive program for first responder training, which includes fulfillment of various
program functions among multiple locations in the City (“Master Program Plan™), attached
hereto as an exhibit for background purposes, so as to maximize training facilities for first
responders;

WHEREAS, the Parties have {urther reviewed and confirmed a potential Project
Program, attached as Exhibit 4,;

WHEREAS, the Parties agree 1hat the Project will be divided in 2 phases, a Design Phase
and a Construction Phase;

WHEREAS, upon satisfactory completion of the Design Phase, the City shall have the
right to terminate the Project and pay Design-Builder for the Design Phase;

WHEREAS, the Design-Builder shall have the obligation to complete the Construction
Phase only after the City issues a Notice to Proceed for the Construction Phase, which the City
may issue or not issue in its sole and absolute discretion;

WHEREAS, the Design-Builder has agreed that the total compensation for completing
the Design and Construction Phases of the Project, fulfilling the Project Program requirements,
as finalized and mutually agreed upon during the Design Phase, shall not excecd the Guaranteed



Maximum Price (“GMP?”) as set forth in this Agreement, and that any costs over such amount
shall be borne by the Design-Builder;

WHEREAS, the Design-Builder has agreed that it shall provide the Design Services for a
sum not to exceed 6.5% of the Guaranteed Maximum Price as set forth in this Agreement;

WHEREAS, the Design-Builder has agreed that to provide all the required General
Conditions and General Requirements services needed to complete the Construction Phase for a
combined total sum that does not exceed 7.0% of the Guaranteed Maximum Price as set forth in
this Agreement;

WHEREAS, the Design-Builder has agreed that the total Design-Builder overhead and
profit compensation associated with soliciting and managing all subcontracted work and
materials will be determined by applying a fixed percentage mark-up of 4.5% to all eligible and
documented Project costs as set forth in this Agreement;

WHEREAS, the Design-Builder agrees to complete the Project pursuant to the detailed
schedule contained herein.

NOW, THEREFORE, for and in consideration of the terms and conditions contained
herein and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties agree as follows:

ARTICLE 2
GENERAL PROVISIONS

2.01 INCORPORATION OF RECITALS. The recitals are incorporated:herein.

2.02  RELATIONSHIP. The City and the Design-Builder agree to proceed with the Project on
the basis of trust, good faith and fair dealing. The Design-Builder agrees to procure or furnish,
as permitted by the laws of Illinois, the Design Services and Construction Services as sct forth in
this Agreement.

2.2.1 The Design-Builder represents that it is an independent architecture, engineering, and
construction contractor and that it is familiar with the type of work it is undertaking.

2.2.2  Neither the Design-Builder nor any of its agents or employees shall act on behalf of or in
the name of the City unless authorized in writing by the City’s Representative.

2.2.3  The City and the Design-Builder shall perform their obligations with integrity. ensuring
at a minimum that:

2.2.3.1 Conflicts of interest shall be avoided, disclosed promptly to the other Party and resolved
promptly upon disclosure; and



2.2.3.2 The Design-Builder and the City warrant that they have not and shall not pay nor receive
any contingent fees or gratuities to or from the other Party, including their agents, officers and
employees, Subcontractors or others for whom they may be liable, to secure preferential
treatment.

2.03 EXTENT OF AGREEMENT This Agreement is solely for the benefit of the Parties,
represents the entire and integrated agreement between the Parties, and supersedes all prior
negotiations, representations or agreements, either written or oral. The City and the Design-
Builder agree to look solely to each other with respect to the performance of the Agreement. The
Agreement and each and every provision are for the exclusive benefit of the City and the Design-
Builder and not for the benefit of any third party or any third party beneficiary except to the
extent expressly provided in the Agreement.

2.04 DEFINITIONS

“AECOM Constructors Chicago, JV” or “Design-Builder” is an Illinois joint venture comprised
of Hunt Construction Group, Inc., Berglund Construction Company, GMA Construction Group,
and BOWA Construction.

“Commissioner” or “2FM Commissioner” means the Commissioner of the Chicago Department
of Fleet and Facility Management.

“Construction Phase” means that period of performance under the Agreement commencing with
the issuance of a notice to proceed by the City and continuing until the date of Final Completion
and acceptance of Work by the City.

“Construction Services” means all services provided hereunder, including the provision of
fixtures and personal property, and provision of the Commercial Site Preparation services, as
specified in the Design Documents, but excluding the Design Services.

“Contingency” means the amount of funds, which the Design-Builder may expend in connection
with the Project in accordance with Section 8.3.

“Contract Documents” or “Agreement” means this Agreement, as may be amended, any exhibits
to the Agreement, and any documents incorporated in the Agreement by reference.

“Contract Price” means, depending upon the context, “GMP” or a lump-sum line item in the
Detailed Project Budget.

“Cost of the Work™ means the following costs necessarily and actually incurred by Design-
Builder in the proper performance of the Work: costs for Design Services, Direct Costs
(including for labor and materials). General Conditions Costs, General Requirements Costs. and
Soft Costs. To the extent Contingency is used by Design-Builder, such amounts will be
considered Cost of the Work and be categorized and paid accordingly. Cost of the Work is
gencrally outlined in Article 8 and expressly set forth in [xhibit 17. Cost of the Work does not



include any costs otherwise excluded by the Contract Documents or expressly required by the
Contract Documents to be provided by Design-Builder at no additional cost to the City, and shall
not, in any event, exceed the GMP. '

“Day” means calendar day, unless otherwise specifically defined.
“Defective Work™ is any portion of the Work not in conformance with the Contract Documents.

“Deliverables” means any and all documents, including but not limited to Design Documents and
any plans, Specifications, drawings, surveys, shop drawings, and reports prepared by the Design-
Builder in the performance of the Agreement.

“Design-Builder’s Fee” or “Fee” means a fixed percentage mark-up equal to four and one half
percent (4.5%) applied to portions of the Cost of Work as specified in Article 8.

“Design Development Phase Documents™ or “Design Documents” means the documents
prepared by Design-Builder in the performance of the Design Services and incorporated herein,
including the Specifications, and any plans or drawings or reports, all as prepared under the
standards of performance specified herein.

“Design Development Phase” or “Design Phase” means the period of performance, , during
which the Design-Builder will perform the professional services including creating detailed
Project design documents, and analysis of existing City facilities that may be used for aspects of .
police and fire training, and which may include Preconstruction Phase Services, all as more
specifically described in Exhibits 1A, 1B and 1C. Design-Builder shall complete the Design
Services pursuant to the schedule for such services set forth in this Agreement.

“Design Services” means all design services provided by Design-Builder pursuant to the terms of
this Agreement, including the creation of any plans, specifications, drawings, or reports
associated design work needed to complete any permit, bidding, and/or construction documents,
including any construction administration services provided by architects and engineers, as more
fully specified in the Agreement, including in Exhibit 1A - Design Services.

“Detailed Project Budget” means line-item budgets prepared and updated by the Design-Builder
during the Design Phase that establishes itemized costs for all components needed to fully
deliver and execute the Construction Phase for such discrete components of the Project as
mutually agreed upon by the parties during the Design Phase, but which, at a minimum, establish
maximum costs for those Project elements as set forth in Exhibit _ and as further described in
this Agrecment.

“Final Completion and Acceptance of the Work™ or “Date of Final Completion™ means the date
when the Design-Builder’s obligations under this Agreement are complete and accepted by the
City and the final payment becomes due and payable in accordance with the terms herein.

“General Conditions Costs” or “General Conditions™ means (i) the wages and salaries of
personnel in the direct employ of Design-Builder whose duties are primarily or exclusively



devoted to overseeing and coordinating Project construction activities and expenses directly
related thereto, as more fully specified in Exhibit 17.

“General Requirements Costs” or “General Requirements” means costs and expenses incurred by
Design-Builder in order to maintain the Worksite. Such costs and expenses are more fully
specified in Exhibit 17.

“Guaranteed Maximum Price” or “GMP” is the maximum amount of funds that the City will pay
Design-Builder for the delivery of the Project, including any and all Design Services, as set out
in Section 8.1; Design-Builder shall complete the Project for an amount not to exceed the GMP.
and any costs incurred by Design-Builder in excess of the GMP shall be borne by the Design-
Builder.

“Master Program Plan” has that meaning set forth in the recitals, and is detailed in Exhibit 1.

“Preconstruction Phase Costs” are the General Conditions costs that are incurred during the
Design Phase.

“Preconstruction Phase Services” are General Conditions services that are performed during the
Design Phase, as further described in Exhibit 1B.

“Program” or “Project Program” means the descriptive list of functions, space requirements and
relationships, flexibility and expandability requirements, special equipment, systems and
materials, site and other use requirements that the City anticipates implementing through the
Project, subject to the validation and finalization of the Program during the Design Phase. The
City’s Program is described in more detail in Exhibit 1, Project Program, which shall be
modified and finalized upon mutual agreement of the Parties, during the Design Phase. Such
finalized Program shall be deemed incorporated in the Agreement.

“Project” means, as identified in Article 1, the buildings, facilities and other improvements for
which the Design-Builder is to perform the services or Work under this Agreement.

“Project Schedule” is attached hereto as Exhibit 6. “Time™ and “Contract Time” refer to the
Schedule in Exhibit 6, as may be refined. Upon the Eftective Date of the Agreement, the Project
Schedule shall include the schedule for completion of the Design Services, and shall be refined
by the Parties prior to issuance by the City of the notice to proceed to the Construction Phase, to
include the Schedule of Work. Each refinement of the Project Schedule, in accordance with the
terms of the Agreement, shall be deemed incorporated in the Agreement in Exhibit 6.

*Schedule of Work™, as further described in Exhibit 1A Design Services, means the schedule
prepared by Design-Builder during the Design Phase, which establishes milestone dates and the
completion date for performance of Construction Services, and indicates the dates for the start
and completion of the various stages of the Work.

“Soft Costs™ means costs incurred for insurance, performance bonds and similar costs. as more
fully specified in Article 8.



“Specifications” means the written requirements for materials and equipment to be used in the
Work.

“Subcontractor” is a party or entity retained by the Design-Builder to provide the labor,
materials, equipment or services necessary to complete any portion of the Work, and all
subcontractors of any tier, including suppliers and material persons, whether or not in privity
with you.

“Substantial Completion” or “Date of Substantial Completion” means the date when the Design-
Builder’s obligations in relation to the Work, or of a designated portion of the Work, are
complete, except for Punch List Work, in accordance with the Contract Documents, subject to
the approval of the City, not to be unreasonably withheld, and the City may occupy or utilize the
Project, or a designated portion of the Project, for the use for which it is intended, in accordance
with the Agreement.

“Terrorism” means a violent act, or an act that is dangerous to human life, property or
infrastructure, that is committed by an individual or individuals and that appears to be part of an
effort to coerce a civilian population or to influence the policy or affect the conduct of any
government by coercion. Terrorism includes, but is not limited to, any act certified by the
United States Secretary ot Treasury as an act of terrorism pursuant to the Terrorism Risk
Insurance Act, as amended.

“Warranty Commencement Date” means, with respect to the Project, the date of Final
Completion and Acceptance of the Work. This date shall be confirmed by a site specific
Certificate of Warranty Commencement Date and signed by the City and the Design-Builder,
signatures shall not be unreasonably withheld.

“Work” means the work and services required, or reasonably inferred to be required, to bring the
Project to completion.

“Worksite” means the location of the Project.

Definitions for defined terms used in the Agreement and not listed above may be found in
Exhibit 1B Design Phase Terms and Conditions or Exhibit 5 Construction Phase Terms and
Conditions.

Order of Precedence. In case of conflict or inconsistency, the order of precedence of the
component parts of the Contract Documents is as follows:

1. this Agreement, as may be amended, excluding exhibits;

2. the exhibits (other than those exhibits listed in 3. below) and appendices to this Agreement;
and

3. the Design Documents;



The foregoing order of precedence governs the interpretation of the Contract in all cases of
conflict or inconsistency in it.

Exhibits attached to this Agreement are incorporated by reference and made a part of this
Agreement.

Unless expressly stated otherwise in the Agreement, references to “City” in the context of
approvals for the Work, including with respect to Project Schedule and GMP, shall mean the
Commissioner.

ARTICLE 3
DESIGN-BUILDER’S RESPONSIBILITIES

The Design-Builder has overall responsibility for and shall provide complete Design Services
and Construction Services and furnish all design services, materials, equipment, tools and labor
as necessary or reasonably inferable to complete the Project, or any phase of the Project, in
accordance with the City’s requirements and the terms of this Agreement and pursuant to
applicable law, including the City of Chicago Building Code. The Design-Builder shall
complete the Project for a sum not to exceed the GMP, and by a date that is no later than the
completion date set forth in Exhibit 6 Project Schedule, as such date may be extended pursuant
to the terms of the Agreement.

The Design-Builder shall be responsible for procuring or furnishing the design and for the
construction of the Project consistent with the City’s' Program, as mutually agreed upon by the
Parties during the Design Phase, as such may be modified by the City during the course of the
Project, and in compliance with applicable laws, including the City of Chicago Building Code.
The Design-Builder shall at all times comply in letter and spirit with, and demonstrate good faith
efforts to achieve, affirmative action goals of the City, as those goals may be set forth in the
Special Conditions Regarding MBE and WBE Commitment of Exhibit 12, and in any other
terms and provisions of this Agreement, as well as other workforce goals set forth in this
Agreement.

3.01 DESIGN SERVICES

ARCHITECT/ENGINEER Architectural and engineering services shall be procured rom
licensed. independent design professionals retained by the Design-Builder or furnished by
licensed employees of the Design-Builder, as permitted by the law of the State of Illinois. The
person or entity providing architectural and engineering services shall be referred to as the
Architect/Engineer. If the Architect/Engineer is an independent design professional, the
architectural and engineering services shall be procured pursuant to a scparate agreement
between the Design-Builder and the Architect/Engineer. The Architect/Engineer for the Project
is AECOM Technical Services. Inc..

On or after the Etfective Date, the City, in its discretion, may issue a notice to proceed to the
Design Phase. Upon issuance by the City of the notice to proceed to the Design Phase, Design
Builder shall commence the Design Phase services (including Design Services and



Preconstruction Services) specified in Exhibit 1A and Exhibit 1B. Within __ days of the
Effective Date, but no later than ___ days after issuance of the notice to proceed, Design-Builder
shall submit Schedules C and D. Design Builder shall execute and complete the Design
Services, including providing the City with the Design Phase Deliverables, in accordance with
the terms of this Agreement and Exhibit 1 A, pursuant to the schedule for completion of the
Design Phase contained in Exhibit 6.

Upon receipt of the Deliverables as required under Exhibit 1A and pursuant to the Project
Schedule in Exhibit 6, the City shall review and either accept the deliverables or provide written
comments identifying concerns that it has with the deliverables or modifications that it wishes to
be made to the deliverables. Design Builder shall promptly make modifications to the
Deliverables to address the City’s comments and submit the revised deliverables to the City.
This process shall be repeated until the City wishes to accept the Deliverables (“Design
Document Acceptance™).

Within __ days of the City’s notice of Design Document Acceptance, the Contractor shall submit
fully executed copies of the completed Schedule Cs and Ds, showing MBE/WBE compliance
consistent with this Agreement, a completed Detailed Project Budget and Schedule of Work for
the Construction Phase, and any remaining Design Phase Deliverables.

3.1.1 PROGRAM The Design-Builder will design, and, if it receives a Notice to Proceed for
Construction, construct the Project in a way so that it fulfills the Program elements, as finalized
and mutually agreed upon during the Design Phase, described in Exhibit 1, for a sum not to
exceed the GMP. The Program shall include (but shall not be limited to) such specified
functional requirements, local, state or federal requirements pertaining to police and fire training
facilities, incorporation of specified building materials, requirements pertaining to Commercial
Site Preparation, as well as any elements necessary in order to effectuate the Program. The
parties acknowledge and agree that during the execution of the Design Phase, the parties may
modify the Program , , as a consequence of the Design Phase activities, provided that the Design-
Builder agrees that the finalized Program shall be designed to optimize the functionality of the
Project.

3.1.2 NOTICE TO PROCEED After Design-Builder provides the documents required
following Design Document Acceptance, the City has the option to issue a notice to proceed with
the Construction Phase of the Project, or to issue notice to the Design-Builder of termination of
the Agreement. If the Commissioner elects to terminate the Agreement at this juncture, the
Contractor shall be compensated for the Design Services, pursuant to the methodology in Section
10.1. Contractor’s compensation for the Design Services may not exceed 6.5% of the GMP
identified in this Agreement.

Upon approval and acceptance of the Designh Documents by the City and the issuance of the
notice to proceed to the Construction Phase, the Design Documents shall be deemed to be
incorporated in Exhibit and incorporated in the Agreement and made subject to the terms of
the Agreement. The City shall have no obligation to proceed to the Construction Phase. and shall




have no obligation to compensate Design-Builder for any Construction Services performed by
Design-Builder prior to the issuance of the Notice to Proceed.

If the Commissioner issues a Notice to Proceed, the Contractor, within __ days of receipt, shall
provide the City with fully executed copies of the documents in Exhibit __, including the
performance and payment bond and proof of insurance for the Construction Phase. Failure to
provide such documents within this timeframe shall be an event of default.

3.1.3 DESIGN SERVICES WARRANTY The Design-Builder warrants to City the sufficiency
and completeness of all Design Services performed and that all drawings, specifications, and
other information furnished or provided by Design-Builder shall be free from material errors and
omissions. Approval or acceptance of any Design Services by City shall not in any way rclease
Design-Builder from any duty, responsibility or liability for such services, it being understood
that City is at all times relying upon Design-Builder’s professional skill and knowledge in
performing the Design Services.

3.02 OWNERSHIP OF DOCUMENTS

3.2.1 OWNERSHIP OF DRAWINGS AND DOCUMENTS

Upon payment by the City to Design-Builder, pursuant to the terms of the Agreement, for the
Deliverables provided by Design-Builder under this Agreement, including any entity operating
under subcontract with Design-Builder, such Deliverables become property of the City,
including all copyrights therein as specified in the section pertaining to copyrights, below.
During performance of the Agreement, Design-Builder is responsible for any loss or damage to
the Deliverables, data, findings or information while in Design-Builder’s or any subcontractor’s
possession. Any such lost or damaged Deliverables, data, findings or information must be
restored at the expense of the Design-Builder. If not restorable, Design-Builder must bear the
cost of replacement and of any loss suffered by the City.

3.2.2 COPYRIGHT _
Design-Builder and the City agree that, to the extent permitted by law, the Deliverables to be
produced by Design-Builder at the City’s instance and expense under this Agreement are
conclusively considered “works made for hire” within the meaning and purview of Section 101
of the United States Copyright Act, 17 U.S.C. §101 ef seq., and that upon payment by the City to
Design-Builder, pursuant to the terms of the Agreement, for the Deliverables provided by
Design-Builder under this Agreement, including any entity operating under subcontract with
Design-Builder, the City will be the sole copyright owner of such Deliverables and of all
aspects, elements and components of them in which copyright can subsist, and of all rights to
apply for copyright registration or prosecute any claim of infringement. Notwithstanding
anything in this Agreement to the contrary, Design-Builder shall be entitled to retain one copy of
all Deliverables for record keeping purposes.

3.2.3 To the extent that any Deliverable does not qualify as a “work made for hire,” and upon
payment by the City to Design-Builder, pursuant to the terms ot the Agreement, for the
Deliverables provided by Design-Builder under this Agreement, including any entity operating
under subcontract with Design-Builder, Design-Builder irrevocably grants, conveys, bargains,



sells, assigns, transfers and delivers to the City, its successors and assigns, all right, title and
interest in and to the copyrights and all U.S. and foreign copyright registrations, copyright
applications and copyright renewals for them, and other intangible, intellectual property
embodied in or pertaining to the Deliverables prepared for the City under this Agreement, and all
goodwill relating to them, free and clear of any liens, claims, or other encumbrances, to the
fullest extent permitted by law. Design-Builder will, and will cause all of its subconsultants and
subcontractors, employees, agents and other persons within its control to execute all documents
and perform all acts that the City may reasonably request in order to assist the City in perfecting
its rights in and to the copyrights relating to the Deliverables, at the sole expense of the City.
Design-Builder warrants to the City, its successors and assigns, that on the date of transfer
Design-Builder is the lawful owner of good and marketable title in and to the copyrights for the
Deliverables and has the legal rights to fully assign them. Design-Builder further warrants that it
has not assigned and will not assign any copyrights and that it has not granted and will not grant
any licenses, exclusive or non-exclusive, to any other party, and that it is not a party to any other
agreements or subject to any other restrictions with respect to the Deliverables. Design-Builder
warrants and represents that the Deliverables are complete, entire and comprehensive, and that
the Deliverables constitute a work of original authorship.

3.2.4 USE OF DELIVERABLES IN EVENT OF TERMINATION

In the event of a termination of this Agreement for cause, the City shall have the right to use, to
reproduce, and to make derivative works of the Deliverables to complete the Project, regardless
of whether there has been a transfer of copyright under Subparagraph 3.1.8.2-3. Design-Builder
shall not be responsible for any design services performed or deliverables created by another
architect/engineer after that date of such termination.

3.2.5 CITY’S USE OF DELIVERABLES AFTER COMPLETION OF PROJECT
As owner of the Deliverables and copyright subsisting therein, the City may reuse, reproduce or
make derivative works from the Deliverables.

3.2.6 The Design-Builder shall obtain from its Architect/Engineer, Subcontractors and
consultants rights and rights of use that correspond to the rights given by the Design-Builder to
the City in this Agreement, and the Design-Builder shall provide evidence that such rights have
been secured.

3.3.2 Intentionally deleted.

3.3.3 Intentionally deleted.

3.3.4 COST REPORTING

The Design-Builder shall keep such full and detailed accounts as are necessary for proper
financial management under this Agreement. The Design-Builder shall maintain a complete set
of all books and rccords prepared or used by the Design-Builder with respect to each portion of
the Project, including all subcontractor bidding documents and Design-Builder’s bid analysis.
The Design-Builder’s records supporting its performance and billings under this Agrecment shall
be current, complete and accurate and maintained according to generally accepted accounting
principles. The City shall be afforded reasonable access during normal business hours and as



necessary to all the Design-Builder’s records, books, correspondence, instructions, drawings,
receipts, vouchers, memoranda and similar data relating to this Agreement. The Design-Builder
shall present all such records for a period of seven years after the tinal payment or longer where
required by law.

3.3.5 The Design-Builder represents and warrants that it will thoroughly investigate the
conditions as well as thoroughly review all relevant documentation provided by the City relating
to the site conditions. The results of Design-Builder’s investigation, including the testing
performed as required by the Design Services terms in Exhibit ;| and review of existing
documentation have been taken into account in establishing the Guaranteed Maximum Price.
Therefore, and notwithstanding any terms in the Agreement to the contrary, Design-Builder shall
not make or be entitled to any claim for any adjustment to the schedule or GMP arising from
Project conditions that Design-Builder, in the exercise of the standard of care set forth in this
Agreement, should have discovered in Design Builder’s investigation during the Design Phase.

3.3.6 In addition to any other obligation of Design-Builder set forth in this Agreement, Design-
Builder shall be responsible for all costs, including the cost of redoing or remedying the Work
and time delays, resulting from any error or omission in the Design Documents.

3.04 CONSTRUCTION SERVICES

3.4.1 The Construction Phase will commence upon the issuance by the City of a written notice
to proceed with Construction Services. If the Commissioner issues a Notice to Proceed, the
Design-Builder, within 30 days of receipt, shall provide the City with fully executed copies of
the documents in Exhibit __, including the performance and payment bond and proof of
insurance for the Construction Phase. Failure to provide such documents within this timeframe
shall be an event of default.

All Construction Services shall be performed in accordance with the Construction Phase Terms
and Conditions, attached as Exhibit 5 and incorporated by reference herein, unless otherwise
superseded by the established Order of Precedence. Construction Services shall also include the
following tasks: installation of props and equipment provided by the City, provision of training,
submittal of LEED application,

3.4.2 In order to complete the Work, the Design-Builder shall provide all necessary construction
full-time supervision, inspection, construction equipment, labor, materials, tools and
subcontracted items.

3.4.3 The Design-Builder shall give all notices and comply with all laws and ordinances legally
enacted at the date of execution of the Agreement and thereafter that govern the proper
sperformance of the Work.

3.4.4 The Design-Builder shall obtain the building permits necessary for the construction of the
Project. Project construction activities will be exempt from City of Chicago building permit and
street closure fees; however, all Work must still abide by all City permifting processes and
requirements.



3.4.5 The Design-Builder shall provide periodic written reports to the City on the progress of the
Work in such detail as is required by the City and as agreed to by the City and the Design-
Builder.

3.4.6 The Design-Builder shall develop a system of cost reporting for the Work, including
regular monitoring of actual costs for activities in progress and estimates for uncompleted tasks
and proposed changes in the Work. The reports shall be inclusive of the Design Services and
Third-Party Reimbursable costs incurred prior to award. Such reports must be presented to the
City at mutually agreeable intervals.

3.4.7 The Design-Builder shall regularly remove and legally dispose debris and waste materials
at the Worksite resulting from the Work. Prior to discontinuing Work in an area, the Design-
Builder shall clean the area, keep the area safe, and remove all rubbish and its construction
equipment, tools, machinery, waste and surplus materials. The Design-Builder shall minimize
and confine dust and debris resulting from construction activities. At the completion of the
Work, the Design-Builder shall remove from the Worksite all construction equipment, tools,
surplus materials, and legally dispose of waste materials and debris.

3.4.8 The Design-Builder shall prepare and submit to the City final marked-up as-built
drawings, any modelings, and updated electronic data in general documenting how the various
elements of the Work including changes were actually constructed or installed.

3.05 CONSTRUCTION MEANS AND METHODS Design-Builder is solely responsible for
the means, methods, techniques, sequences and procedures of construction within the parameters
set forth by this Agreement. Nothing in this Section 3.5 shall be deemed to limit the Design-
Builder’s obligations to provide the City access to all Work as provided in other Sections of this
Agreement, nor shall the City’s observation of the Work be construed to relieve the Design-
Builder of its obligation to correct Defective Work if defects are discovered after an observation.

SCHEDULE OF THE WORK .

Upon acceptance of the baseline Schedule issuance of the Notice to Proceed,the Design-Builder
shall commence to perform the Work in accordance with the accepted Schedule. The City’s
acceptance of the Schedule of Work shall in no way limit or otherwise attenuate the Design-
Builder’s complete responsibility and liability for the accuracy and reasonableness of the
Schedule of Work. The City will have no obligation to process or issue any request for payment
during the Construction Phase of the Work without an accepted Schedule of Work.

3.6.2 Progress Schedules. Each month during the term of this Agreement, the Design-Builder
shall submit a Progress Schedule demonstrating the progress of the Work. A Progress Schedule
must be submitted with each request for payment, and the data contained in the Progress
Schedule must coincide with the information stated in the request for payment. Each Progress
Schedule must accurately reflect the actual progress ot the Work, as well as any revisions to the
logic. sequence, durations of work activities or level of detail of the number. description or
division of the Work activities. The City may refrain from processing a request for payment or
issuing payment if the Design-Builder fails to provide an accurate Progress Schedule with the



request for payment.

3.6.3 Changes to the Schedule of the Work. If a Progress Schedule indicates that the
achievement of a contract milestone or completion of the Work is not within the parameters
established by the baseline Schedule of Work, the Design-Builder must submit a recovery plan
that will restore the parameters of the baseline Schedule within 48 hours. In the event that the
Design-Builder believes that a change to the baseline Schedule of Work is required, the Design-
Builder shall request such a change pursuant to the requirements of Article 9 of this Agreement.

~

3.06 SAFETY OF PERSONS AND PROPERTY

3.6.1 SAFETY PRECAUTIONS AND PROGRAMS The Design-Builder shall have overall
responsibility for safety precautions and programs in its performance under this Agreement.
While the provisions of this Paragraph establish the responsibility tor safety between the City
and the Design-Builder, they do not relieve Subcontractors of their responsibility for the safety
of persons or property in the performance of their work, nor for compliance with the provisions
of applicable laws and regulations.

3.6.2 The Design-Builder shall seek to avoid injury, loss or damage to persons or property by
taking reasonable steps to protect: :

3.6.2.1 its employees and other persons at the Worksite, including City personnel and City
consultants;

3.6.2.2 materials, supplies and equipment stored at the Worksite for use in performance of the
Work; and

3.6.2.3 the Project and all property located at the Worksite and adjacent to work areas, whether
or not said property or structures are part of the Projcct or involved in the Work.

3.6.3 DESIGN-BUILDER’S SAFETY REPRESENTATIVE The Design-Builder shall
designate an individual at the Worksite in the employ of the Design-Builder who shall act as the
Design-Builder’s designated safety representative with a duty to prevent accidents. The Design-
Builder will report immediately in writing all accidents and injuries occurring at the Worksite to
the City. When the Design-Builder is required to file an accident report with a public authority,
the Design-Builder shall furnish a copy of the report to the City.

3.6.4 The Design-Builder shall provide the City with copies of all notices required of the
Design-Builder by law or regulation. The Design-Builder’s safety program shall comply with
the requirements of all governmental authorities having jurisdiction over the Work. The Design-
Builder shall at all times keep a copy of the safety manual on site.

3.6.5 Damage or loss not insured under property insurance which may arise from performance
under this Agreement. to the extent of the negligence attributed to such acts or omissions of the
Design-Builder, or anyone for whose acts the Design-Builder may be liable, or any third party,
shall be promptly remedied by the Design-Builder. Damage or loss attributable to the acts or
omissions of the City and not to the Design-Builder shall be promptly remedied by the City;



provided, however, that the City may direct the Design-Builder to remedy such damage or loss,
and the City shall pay for such remedy as a Cost of the Work.

3.6.6 If the City deems any part of the Work or Worksite unsafe, the City, without assuming
responsibility for the Design-Builder’s safety program, may require the Design-Builder to stop
performance or take corrective measures satisfactory to the City, or both. If the Design-Builder
does not adopt corrective measures, the City may perform them and reduce by the costs of the
corrective measures the amount of the GMP, or in the absence of a GMP, the Cost of the Work
as provided in Article 8. The Design-Builder agrees to make no claim for damages, for an
increase in the GMP, compensation for Design services, the Design-Builder’s Fee or the Date of
Substantial Completion or the Date of Final Completion based on the Design-Builder’s
compliance with the City’s reasonable request.

3.6.7 SECURITY Design-Builder shall provide security for the Worksites at all times when
under the control of Design-Builder.

3.6.8 The terms ot this Paragraph 3.7 shall survive the completion of the Work under this
Agreement or any termination of this Agreement.

3.07 HAZARDOUS MATERIALS

3.7.1 A Hazardous Material is any substance or material identified now or in the future as
hazardous under any federal, state or local law or regulation, or any other substance or material
which may be considered hazardous or otherwise subject to statutory or regulatory requirements
governing handling, disposal or clean-up.

3.7.2. If, after the commencement of the Work, Hazardous Material is discovered at the Project
Worksite, then the Design-Builder must immediately stop Work in the affected area. The
Design-Builder shall immediately report the condition to the City and, if required, the
government agency with jurisdiction.

3.7.3 The Design-Builder shall not be required to perform any Work relating to or in the area of
Hazardous Material without written mutual agreement.

3.7.4 The City shall be responsible for retaining an independent testing laboratory to determine
the nature of the material encountered and whether it is a Hazardous Material requiring
corrective measures or remedial action. Such corrective measures or remedial action shall be the
sole responsibility of the City. The Design-Builder shall resume Work in the area affected by any
Hazardous Material without delay upon written agreement between the Parties after the
Hazardous Material has been remdved or rendered harmless and only after approval, if
necessary, of the governmental agency or agencies with jurisdiction.

3.7.5 If the Design-Builder incurs additional costs or is delayed due to the presence or
remediation of Hazardous Material. upon City’s approval, the Design-Builder shall be entitled to
an equitable adjustment in the GMP, or the Project Schedule, or both, as applicable.



3.7.6 Material Safety Data (MSD) sheets as required by law and pertaining to materials or
substances used or consumed in the performance of the Work, whether obtained by the Design-
Builder, Subcontractors, the City or Others, shall be maintained at the Project by the Design-
Builder and made available to the City and Subcontractors.

3.7.7 During the Design-Builder’s performance of the Work, the Design-Builder shall be
responsible for the proper handling, and relevant documentation, of all materials brought to the
Worksite by the Design-Builder. Upon issuance of the Certificate of Substantial or Final
Completion, the City shall be responsible under this Paragraph for materials and substances
brought to the site by the Design-Builder if such materials or substances are required by the
Contract Documents.

3.7.8 The City shall be responsible to hire a third-party monitoring company to monitor the -
proper handling of contaminated material.

3.7.9 Nothing in this Agreement shall be construed or interpreted as requiring Design-Builder
to assume the status of, and the City acknowledges that Design-Builder does not act in the
capacity nor assume the status of, the City or others as a “generator,” “operator,” “transporter,”
or “arranger” in the treatment, storage, disposal, or transportation of any hazardous substance or
waste as those terms are understood within the meaning of the Resource Conservation and
Recovery Act (RCRA), Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA), or any other similar federal, state, or local law, regulation, or ordinance. The
Design-Builder (including, for clarification, each joint venture member) represents that it has
played no part in the generation or creation of any hazardous waste, pollution condition,
nuisance, or chemical or industrial disposal problem, if any, that may exist at the time of
commencement of the Agreement at the Project site, and, conditioned upon that representation,
Design-Builder assumes no liability for any such generation or creation of any hazardous waste,
pollution condition, nuisance, or chemical or industrial disposal problem, that may exist at the
time of commencement of the Agreement at the Project site.

b9

3.08 WARRANTIES AND COMPLETION

3.8.1 General Warranties. The Design-Builder warrants that (i) all materials and equipment
furnished under the Agreement will be new unless otherwise specified, of good quality, in
conformance with the Agreement and the Contract Documents, free from defective
workmanship and materials (i1) subject to more stringent standards set forth elsewhere in the
Agreement, the Work provided hereunder shall be performed in a good and workmanlike manner
by workers who are appropriately trained and experienced in the work being performed, in
accordance with the Contract Documents (iii) subject to more stringent standards set forth
elsewhere in the Agreement, all services required by this Agreement, including the Design
Services and Construction Services, will be performed with that degree of skill, care and
diligence consistent with the professional standards for services of comparable scope and
magnitude. City’s review or approval of any plans, specifications. or other instruments of
professional service shall not constitute a waiver by City of any of Design-Builder’s warranties
or obligations under this paragraph.



3.8.2 Manufacturer’s Warranties. Design-Builder must collect all manufacturer’s warranties and
equipment manuals and deliver them to the City, and must (i) ensure that all required
Manufacturer’s Warranties pass through to the City and the Department; (ii) submit all
applicable manufacturers’ warranties to the Commissioner and ensure that all warranty forms
have been completed in the Department’s name and registered with the appropriate
manufacturers. To the extent products, equipment, systems or materials incorporated in the
Work are furnished by the City, they shall be covered exclusively by the warranty of the
manufacturer

3.8.3 If, within one year after the Warranty Commencement Date, any of the Work is found to
be not in accordance with the Contract Documents or nonconforming with the above warranties,
the City shall give the Design-Builder prompt written notice describing the nonconformity.
Upon receipt of such notice, the Design-Builder, at its cost, will promptly repair, replace, or re-
perform such Work, services, or materials and equipment, and any other portion of the Work
affected, as necessary to remedy such nonconformity. This obligation under this Section 3.8.3
shall survive acceptance of the Work and termination of the Agreement. The warranties above
exclude remedy for damage or defect caused by abuse, modifications not executed by Design-
Builder, improper or insufficient maintenance, improper operation, or normal wear and tear
(relative to the intended purpose of the Project). Nothing contained in this Paragraph 3.8.3 shall
be construed to establish a period of limitation with respect to other obligations which the
Design-Builder might have under the Contract Documents or under the law, including a claim
for breach of the warranties in Section 3.8.1. Establishment of the time period of one year as
described in Subsection 3.8.3 relates only to the specific obligation of the Design-Builder to
correct the Work during the one-year period, and has no relationship to the time within which the
obligation to comply with the Contract Documents may be sought to be enforced, nor to the time
within which proceedings may be commenced to establish the Design-Builder’s liability with
respect to the Design-Builder’s obligations other than specifically to remedy the Work under this
Subsection 3.8.3.

3.8.5 All warranties, including the manufacturers warranties, shall begin on Warranty
Commencement Date.

3.8.6 The Design-Builder shall secure any and all required certificates of inspection, testing,
balancing or approval and deliver them to the City.

3.8.7 The Design-Bﬁilder shall direct the City in checkout of utilities and start-up operations,
and adjusting and balancing of systems and equipment for readiness. '

3.8.8 'The Design-Builder shall maintain at the site As-Built Documents comprised of one copy
of the Drawings, Specifications, Addenda. Change Orders and other Modifications, in good order
and marked currently to accurately reflect all as-built conditions including, but not limited to, all
locations of utilities as actually installed, and all changes to the Work. The As-Built Documents
shall be available to the City at all times. All As-Built Documents shall be delivered to the City



for review and acceptance upon completion of the Work, signed by the Design-Builder to certify
that they show complete and exact as-built conditions, stating dimensions, sizes, kinds of
materials and similar matters (including, but not limited to, piping and conduit locations). The
Design-Builder is responsible for all damages to the City arising directly from the Design-
Builder’s failure to maintain complete and accurate As-Built Documents.

3.8.9 Upon completion of the Work, the Design-Builder shall prepare a complete set of Record
Documents and deliver them to the City for review and acceptance. The Record Drawings shall
be signed and stamped by the Design-Builder’s Architect/Engineer to certify that they show
complete and exact as-built conditions, stating dimensions, sizes, kinds of materials and similar
matters (including, but not limited to, piping and conduit locations). The Design-Builder is
responsible for any and all damages to the City arising directly from the Design-Builder’s failure
to maintain complete and accurate Record Documents.

3.09 CONFIDENTIALITY The Design-Builder shall treat as confidential and not disclose to
third persons, except Subcontractors, and the Architect/Engineer as is necessary for the
performance under the Agreement, or use for its own benefit any of the City’s developments,
confidential information, know-how, discoveries, production methods and the like that may be
disclosed to the Design-Builder or which the Design-Builder may acquire in connection with the
performance under the Agreement. The City and the Design-Builder shall each specify those
items to be treated as confidential and shall mark them as “Confidential.” Notwithstanding the
foregoing, the Parties acknowledge and agree that the City is a unit of local government, and as
such is subject to the Illinois Freedom of Information Act. Confidential information shall not
include: (a) information which at the time of disclosure is or thereafter becomes generally
available to the public; (b) written information which was in the Party's possession prior to
disclosure hereunder and which was not acquired under an obligation of confidentiality directly
or indirectly from the disclosing Party; (c¢) information received by the Party after the time of
disclosure hercunder from a third party without notice to the Party of any obligation of
confidentiality or other restrictions with respect to use thereof.

Design-Builder will not issue any publicity, news releases or grant press interviews, and, except
as may be required by law during or after the performance of this Agreement, disseminate any
information regarding its Work or the Project to which the Work pertains without the prior
written consent of the City.

If Design-Builder is presented with a request for documents by any administrative agency, or
with a subpwna duces tecum regarding any records, data or documents which may be in Design-
Builder’s possession by reason of this Agreement, Design-Builder shall immediately give notice
to the City and its legal counsel with the understanding that the City will have the opportunity to
contest such process by any means available to it before the records or documents are released to
a court or other third party. Design-Builder is not, however, obligated to withhold the delivery
beyond the time ordered by the court or administrative agency unless the subpazna or request is
quashed, or the time to produce is otherwise extended.

3.10  STANDARD OF CARE



'3.11.1 Design-Builder must perform all services or work required of it under this Agreement
with that degree of skill, care and diligence normally shown by a Design-Builder performing
services or work of a scope and purpose and magnitude comparable with the nature of the Design
Services and Construction Services to be provided under this Agreement. Design-Builder
acknowledges that it is entrusted with or has access to valuable and confidential information and
records of the City, and with respect to that information, Consultant agrees to be held to the
standard of care of a fiduciary. Any review, approval or acceptance of services or work or
Deliverables, or payment for any of the services or work, by the City does not relieve Design-
Builder of its responsibility for the professional skill and care and technical accuracy of its
services and work and Deliverables. This provision in no way limits the City's rights against
Design-Builder under this Agreement, at law or in equity. :

3.11.2 Design-Builder is and remains responsible for the professional and technical accuracy of
all services or Deliverables furnished, whether by Design-Builder, the Architect Engineer, or
others on its or their behalf. All Deliverables must be prepared in a form and content satisfactory
to the City and delivered in a timely manner consistent with the requirements of this Agreement.
Subsequent editions of design Deliverables, including drawings and specifications, shall
supersede earlier editions, provided that any items that have changed on the design Deliverables
are explicitly noted. Subsequent design Deliverables shall represent further development of the
design Deliverables they supersede and shall not change or omit previously approved features or
elements unless such differences or deviations are: (i) explicitly noted and identificd in writing
on the Deliverable, and (ii) expressly and unambiguously accepted by the City in writing. The
City’s inadvertent approval of a design Deliverable that contains an unapproved difference or
deviation from any requirement of this Agreement shall not be construed as a waiver of such
requircment.

3.11.3 Design-Builder shall, consistent with the Illinois Architecture Practice Act of 1989, 225
ILCS 305 et seq., and other applicable state licensing laws, provide through qualified, licensed
design professionals employed by Design-Builder, or procured from qualified independent
licensed design professionals, the necessary design services, including architectural, engincering
and other design professional services, for the preparation of the required drawings,
specifications and other design submittals to permit Design-Builder to complete the Work
consistent with the Contract Documents. Design-Builder must assure that all services that
require the exercise of professional skills or judgment are accomplished by professionals
qualified and competent in the applicable discipline and appropriately licensed, if required by
Jaw. Design-Builder must provide copies of any such licenses to the City upon request.

3.11.4 Any or all agreements between the Design-Builder and the Architect Engineer shall
provide that the City is a third party beneficiary of such agreement, and shall provide further that
the City shall have a direct right and cause of action against the Architect Engineer for any error
or omission by the Architect Engineer in the performance of the design services of the Work.

3.11 = REVIEW OF DESIGN DOCUMENTS AND FIELD CONDITIONS BY DESIGN-
BUILDER

3.12.1 Design-Builder warrants that the Design Documents, upon approval and acceptance by



the City, shall be sufficient to enable the Design-Builder to complete the Work as shown in the
Design Documents or, if not specitically shown, to perform the activities which may be
reasonably inferred as necessary for completion of the Work in accordance with the requisite
time frame, applicable laws, statutes, building codes, regulations and requirements of the Design
Documents and this Agreement.

3.12.2  Design-Builder agrees that it shall inspect the location of the Work and satisfy itself as
to the location and condition thereof, including, without limitation, the location and condition of
all structures, utilities, and surface and subsurface conditions. Based upon the foregoing
inspections, understandings, agreements and acknowledgments, Design-Builder agrees that: (i)
the Guaranteed Maximum Price will be just and reasonable compensation for all the Work,
including all reasonably foreseen and foreseeable risks, hazards, and difficulties in connection
therewith; (i1) the Contract Time 1s adequate for the performance of the Work; and (iii) the Work
shall not result in any unintended lateral or vertical movement of any existing structure. The
Design-Builder shall have no claims for surface or subsurface conditions except as expressly
described in this Agreement. The Design-Builder shall exercise special care in executing Work
in proximity of known utilities, improvements and easements.

3.12 PROJECT PROCEDURES Except as may be expressly provided otherwise in the
Contract, Design-Builder is solely responsible for selecting the means, methods, techniques,
sequences, and procedures used in performing the Work. The City has the right to inspect the
Work as more fully set forth in Section 3.4. Design-Builder must perform all activities that may
be required or necessary to complete the Work in accordance with the Contract Documents. For
the GMP, Design-Builder must construct, furnish and install all materials, parts and labor
necessary to complete the entire Work.

3.13 DESIGN-BUILDER’S STAFFING/KEY PERSONNEL

3.14.1 STAFFING Immediately upon execution of this Agreement, Design-Builder will assign
and maintain throughout the term of the Agreement an adequate staff of competent personnel
who are fully equipped, licensed as appropriate, available as needed, qualified and assigned to
perform the Work.

3.14.2 KEY PERSONNEL Design-Builder’s Kcy Personnel for the Work are listed in Exhibit
9. In the event that any such Key Personnel are unable to continue to perform Work, the Design-
Builder will promptly notify the City. Any change or substitution with respect to Key Personnel
requires the approval of the City. In the event that, in the opinion of the Commissioner of 2FM,
the performance of Key Personnel or any of Design-Builder’s staft assigned to the Work, is at an
unacceptable level, Design-Builder will remove them from the Project upon written notice from
the City, and will provide a replacement for the City’s approval within five Days of receipt of the
notice to remove.

3.14  RIGHT OF ENTRY The Design-Builder and any of its officers, employees, agents,
subconsultants and subcontractors will be permitted to enter upon any part of the Project
Worksite in connection with the performance of the Work hereunder, subject to the terms and



conditions contained herein and those rules established by the City. City’s consent to enter upon
all or any part of the Project Worksite will not create nor be deemed to imply the creation of any
additional responsibilities on the part of the City.

The Design-Builder will use, and will cause each of its officers, employees, agents,
subconsultants and subcontractors to use reasonable care, unless otherwise expressly set forth in
this Agreement, when entering upon the Project Worksite in connection with the Work. The
Design-Builder will comply and will cause each of its officers, employees, agents,
subconsultants and subcontractors to comply with any and all instructions and requirements for
the use of the Project Worksite, and any express licenses for such use are hereby incorporated by
reference. Any and all claims, suits, judgments, costs, or expenses, including reasonable
attorneys’ fees, arising from or by reason of or in connection with any such entry will be treated
in accordance with the applicable terms and conditions of the Agreement, including, without
limitation, the indemnification provisions contained in this Agreement. If the Design-Builder,
or anyone for whom it is responsible, causes damage to City property, or the property of the
owner of the Project Worksite, the Design-Builder must, at the option of the City, either 1) pay
the cost of repair of the damage or 2) repair or replace the damaged property. The City shall
have the right of set-off against the payments to the Design-Builder for the cost of repairs.

3.15 DESIGN-BUILDER’S REPRESENTATIVE The Design-Builder shall designate a
person who shall be the Design-Builder’s authorized representative. The Design-Builder’s
Representative is -

3.16 MINORITY AND WOMEN’S BUSINESS ENTERPRISES COMMITMENT In the
performance of this Agreement, including the performance of services and the procurement and
lease of materials orequipment, Design-Builder must abide by the Special Conditions Regarding
MBE/WBE Commitment set forth in Exhibit 12. Notwithstanding any terms in this Agreement
to the contrary, Design-Builder must submit Schedules C and D (in the form as set forth in
Exhibit 12) as required in this Article 3 and Exhibit 1A, evidencing its compliance with this
requirement, and such Schedules shall be a part of this Agreement, upon acceptance by the Chief
Procurement Ofticer. In each updated submission of Schedule D, Design-Builder shall clearly
identify the revisions it proposes to make to previously submitted Schedules D. Design-Builder
is directed to Chicago Municipal Code Section 2-92-740 in the event of failure to make good
faith efforts to meet MBE/WBE commitments.

3.17 CHICAGO AND PROJECT AREA RESIDENT HIRING For all Construction Services,
Design-Builder will be required to comply with the minimum percentage of total worker hours
performed by Eligible Residents of the City of Chicago as specified in MCC 2-92-330 and rules
and regulations adopted thereunder, as further detailed in Exhibit 5.

50% of the total work hours must be performed by City Residents unless the City determines
otherwise. Additionally, at least 15% of the total work hours must be performed by Project Area
Residents unless the City determines otherwisc.

The Design-Builder may request a reduction or waiver of these minimum percentage
participation levels ot City Residents and Project Area Residents as provided for in MCC 2-92-



330 in accordance with standards and procedures developed by the City’s Chief Procurement
Officer (CPO).

“Project Area Residents” means person domiciled within the following community areas: Austin,
West Garfield Park, East Garfield Park, Humboldt Park, Lawnda[e, North Lawndale, Hermosa,
Galewood-Mont Clare and Belmont/Cragin.

3.18 EQUAL EMPLOYMENT OPPORTUNITY Pursuant to section MCC 2-92-390, the City
has adopted goals for the employment of women and minorities on its construction contracts.

Design-Builder has committed to hiring minorities and women to perform a percentage of the
aggregated work hours on the Project, as specified in Exhibit 18. The Design-Builder will be
expected to achieve these participation commitments, unless otherwise granted a waiver. Design-
Builder acknowledges that Design-Builder’s failure to meet its specified utilization commitments
will result in the liquidated damages being assessed as specified in Exhibit 18.

ARTICLE 4
CITY’S RESPONSIBILITIES

4.01 INFORMATION AND SERVICES PROVIDED BY THE CITY

4.1.1 The City shall provide full information in a timely manner so as not to cause a delay
regarding requirements for the Project, including the City’s Program and other relevant
information.

4.1.2 The City shall provide:

4.1.2.1 [any available information, in its possession, describing the physical characteristics of
the site, including surveys, site evaluations legal descriptions, existing conditions, subsurface and
environmental studies, reports and investigations.]

4.1.2.2 [inspection, testing, and monitoring services during construction as required by law or as
mutually agreed]; and '

4.1.2.3 unless otherwise provided in the Contract Documents, necessary approvals, site plan
review, rezoning, easements and assessments, fees and charges required for the construction, use,
occupancy or renovation of permanent structures, including legal and other required services.

4.1.3 The Design-Builder shall be entitled to rely on the completeness and accuracy of the

- information provided by the City set forth in those documents referenced in Exhibit 19, and the
Design-Builder shall not be responsible for defects in its Work or services to the extent directly
attributable to its reliance upon or use of such information: provided, however, that in the cvent
the Design-Builder believes, has reason to believe, or finds that any of the information provided
by the City in the documents referenced in Exhibit 19 are incomplete or inaccurate, Design-
Builder shall: (1) provide the City with prompt notice of such incompleteness or inaccuracy; and
(11) with the concurrence of the City, undertake such’investigations, testing and/or inspections as
the Design-Builder deems reasonable and appropriate under the circumstances. Such



investigations, testing and inspections shall be a Cost of the Work, provided that the Design-
Builder has secured the concurrence of the City prior to the performance of such investigations,
testing and/or inspections. '

4.02  REVIEW RESPONSIBILITIES The City will review and timely approve in writing so
as not to causc delay, those Deliverables identified in the Project Schedule as requiring City
review and approval. At a minimum, Deliverables requiring City review and written approval
include schedules, Preliminary Estimate, Schematic Design Documents, Design Development
Documents., Construction Documents, GMP Proposal and Schedule of Work.

4.2.1 1f the City becomes aware of any error, omission or failure to meet the requirements of the
Contract Documents or any tault or defect in the Work, the City shall give prompt written notice
to the Design-Builder. The failure of the City to give such notice shall not relieve the Design-
Builder of its obligations to fulfill the requirements of the Contract Documents.

4.03 CITY'S REPRESENTATIVE The City’s Representative is
The Representative:

4.04 ELECTRONIC DOCUMENTS If the City requires that the City and Design-Builder
exchange documents and data in electronic or digital form, prior to any such exchange, the City
and Design-Builder shall agree on a written protocol governing all such exchanges in a separate
agreement, which, at a minimum, shall specify: (1) the definition of documents and data to be
accepted in electronic or digital form or to be transmitted electronically or digitally; (2)
management and coordination responsibilities; (3) necessary equipment, software and services;
(4) acceptable formats, transmission methods and verification procedures; (5) methods for
maintaining version control; (6) privacy and security requirements; and (7) storage and retrieval
requirements. The Parties shall each bear their own costs for the requirements identified in the
protocol. In the absence of a written protocol, use of documents and data in electronic or digital
form shall be at the sole risk of the recipient.

ARTICLE 5
SUBCONTRACTS

Work not performed by the Design-Builder with its own forces shall be performed by
Subcontractors or the Architect/Engineer.

5.01  RETAINING SUBCONTRACTORS The Design-Builder will solicit and endeavor to
obtain at least three competitive bids for any Construction Phase Work not performed by the
Design-Builder (“Triple-Bid™). The Design-Builder shall make all Subcontractor bid documents
and Design-Builder bid analysis available to the City. immediately upon request and as otherwise



specified in the Agreement. In such case that the Design-Builder is unable to Triple-Bid any
Work not performed by the Design-Builder, it shall document its good faith efforts and seek the
City’s written approval to retain its recommended subcontractor for such Work. The Design-
Builder may select the subcontractors the Design-Builder determines offers the best overall
value, which may not be the lowest bid. In such circumstances, the Design-Builder must
provide written explanation to City when lowest bid is not selected. The Design-Builder shall
not retain any subcontractor that has been debarred by City from doing business with City, or
any subcontractor to whom the City has a reasonable and timely objection. The Design-Builder
shall not make any substitute for a subcontractor that has been accepted by the City without the
written approval of the City.

5.02 MANAGEMENT OF SUBCONTRACTORS The Design-Builder shall be responsible

+ for the management of the Subcontractors in the performance of their work. The City will
communicate with the Design-Builder regarding the Work, except that the City shall have the
right to communicate directly with the Design-Builder’s Subcontractors as the City deems
reasonably necessary to address matters such as MBE and WBE issues, direct payments to
Subcontractors, lien and surety matters, and other matters where such direct communication may
reasonably be required.

5.03 CONTINGENT ASSIGNMENT OF SUBCONTRACT

5.3.1 If this Agreement is terminated for Design-Builder’s default or in the event of an early
termination, each subcontract agreement, upon exercise by the City of its right to assume such
subcontract agreement, shall be assigned by the Design-Builder to the City, subject to the terms
set forth in Section 12.3.2 and Exhibit 5 Construction Phase Terms and Conditions.

5.3.2 If the City accepts such assignment and the Work has been suspended for more than thirty
(30) consecutive Days, following termination, if appropriate, the Subcontractor’s compensation
shall be equitably adjusted as a result of the suspension.

5.04 BINDING OF SUBCONTRACTORS AND MATERIAL SUPPLIERS The Design-
Builder agrees to bind every Subcontractor and material supplier (and require every
Subcontractor to so bind its subcontractors and material suppliers) to all the provisions of this
Agreement and the Contract Documents. In furtherance of efficient contract administration, the
Design-Builder turther agrees to take reasonable steps to inform and train Subcontractors with
respect to the requirements of this Agreement and the Contract Documents, including those
obligations

5.05 DESIGN-BUILDER’S LIABILITY FOR SUBCONTRACTORS The Design-Builder is
responsible for all Subcontractor Work and for all acts, failures to act, and omissions of its
subcontractors. For the purposes of this Agreement. the Design-Builder’s acts and omissions
include those of its Subcontractors to the same extent as if they had been committed by the
Design-Builder. Notwithstanding the foregoing, there is no privity between Subcontractors and
the City. Except as set forth in Exhibit 12, “Special Conditions Regarding MBE and WBE
Commitment,” Subcontractors have no rights as third-party beneficiaries under this Agreement.
However, all subcontracts of every tier shall state that the City is an intended third-party
beneficiary of the subcontract.



5.06 BUY-OUT When there are variances between actual awarded contract sums versus
estimated contract sums, as provided in the Detailed Project Budget, such variances will accrue
to the Contingency line item on revised monthly sworn schedule of value statements, included as
part of every pay application.

ARTICLE 6
TIME

6.01 DATE OF COMMENCEMENT Upon the Effective Date, the Design-Builder
shall commence the Design Services, and shall perform and complete the Design
Services in accordance with the Project Schedule in Exhibit 6. Upon issuance of the
notice to proceed to the Construction Phase, the Design-Builder shall commence the
Construction Services, and shall proceed with and complete the Construction Services in
accordance with the Project Schedule, as such schedule may be amended from time to
time, and except as otherwise provided in the Agreement.

6.02 SUBSTANTIAL/FINAL COMPLETION The Date of Substantial Complction or the
Date of Final Completion shall be established in the Project Schedule in Exhibit 6, and subject to
adjustments, as provided for in the Contract Documents.

6.2.1 TIME IS OF THE ESSENCE IN THIS AGREEMENT, and the time limits stated in the
Contract Documents are of the essence.

6.2.2 The Design-Builder shall not commence the Work before the effective date of insurance
that is required to be provided by the Design-Builder.

6.03 DELAYS IN THE WORK

6.3.1 If the Design-Builder is delayed at any time in the commencement or progress of theWork
by any cause beyond the control of the Design-Builder, the terms of Article 9 and Exhibit 5
Construction Terms and Conditions shall govern any relief to which Design-Builder may be
entitled.

In the event delays to the Projcct are encountered for any reason, the Parties agree to
undertake reasonable steps to mitigate the effect of such delays.

6.04 LIQUIDATED DAMAGES In addition to any liquidated damages specified in Exhibit 5
Construction Phase Terms and Conditions, the liquidated damages are specified below for delay

in achieving Substantial Completion and IFinal Completion as specified in the Project Schedule.

6.4.1 SUBSTANTIAL COMPLETION The Design-Builder agrees that if the Datc of



Substantial Completion established by the Parties, as may be amended by subsequent
amendment, is not attained, the City will suffer damages which are difficult to determine and
accurately specify. The Design-Builder agrees that if the Date of Substantial Completion is not
attained, the Design-Builder shall pay the City, Dollars ($ ) as
liquidated damages and not as a penalty for each Day that Substantial Completion extends
beyond the Date of Substantial Completion specitied in the Project Schedule. .

6.4.2 FINAL COMPLETION The Design-Builder agrees that if the Date of Final Completion
established by the Parties, as may be amended by, is not attained, the City will suffer damages
which are difficult to determine and accurately specify. The Design-Builder agrees that if the
Date of Final Completion is not attained, the Design-Builder shall pay the City

Dollars ($ ) as liquidated damages and not as a penalty for each Day that Final
Completion extends beyond the Date of Final Completion specified in the Project Schedule for
the entire Project.

6.4.2.2 To the fullest extent permitted by law, Design-Builder’s total liability to the City for any
liquidated damages for failure to achieve the Date ol Final Completion shall not exceed

(% .00]; provided, however, that such cap on liquidated damages for failure to achieve
Date of Final Completion will have no effect on the continuing obligation of Design-Builder to
pay liquidated damages for failure to achieve the Dates of Substantial Completion.

6.4.3 Nothing contained in this Section is to be construed as limiting the right of the City to
recover from Design-Builder all amounts due or to become due, and all costs and expenses
sustained by the City for improper performance under this Agreement, repudiation of the
Agreement, failure to begin work on the date of commencement, or failure to perform the Work
with adequate forces, equipment or materials or other resources, or breaches in any other respect,
including defective workmanship or materials. In addition to liquidated damages for failure to
meet any milestones, Design-Builder is liable to the City for any other damages sustained as the
result of Design-Builder’s refusal or failure to perform the Work

6.05 CITY'S RIGHT TO OCCUPY PORTIONS OF THE WORK

6.5.1 The City may occupy and use the Project, or portions thereof, in advance of Substantial
Completion. If the City desires to exercise partial occupancy and use prior to Substantial
Completion, the City shall provide written notice to the Design-Builder, and the Design-Builder
shall cooperate with the City in making available for the City’s use such Project services as
heating, ventilating, cooling, water, lighting, wifi and telephone for space or spaces to be
occupied, and if the equipment required to furnish such services is not entirely completed at the
time the City desires to occupy and use the space or spaces, then the Design-Builder will make
every reasonable effort to complete that Work.

6.5.2 In the event of occupancy prior to Substantial Completion:

6.5.2.1 Within fourteen (14) days after receiving notice of the planned early occupancy, the



Design-Builder will provide written notice to the City of the following: (i) the current condition
of the space desired for early occupancy; (ii) the anticipated condition of the space at the date of
anticipated early occupancy; (iii) a preliminary estimate of any potential additional costs, if any,
as a direct or indirect result of the early occupancy; and (iv) a preliminary estimate of any
potential impact to the Project Schedule, if any, as a result of the early occupancy.

6.5.2.2 If the early occupancy is necessitated by a delay in Substantial Completion beyond the
scheduled date of Substantial Completion and is not the subject of a Change Order, Design-
Builder shall be responsible for all additional costs associated with the preparation of the space
for the early occupancy.

6.5.2.3 The following conditions will apply to the spaces and/or equipment that are affected by
the City’s early occupancy:

6.5.2.3.1 A punch list will be assembled by the City, Design-Builder and its subcontractors, and
an inspection of the affected space by the City will be accomplished prior to the start of early
occupancy.

6.5.2.3.2 . Warrantics of systems that are common to both the occupied and unoccupied parts of
the Project will begin to run at the Warranty Commencement Date.

6.5.2.3.3 Risk of loss associated with the finished Work which the City occupies early transfers
to the City at the start of the early occupancy.

6.5.2.3.4 As part of the Change Order for early occupancy, the Partics will agree and set forth in
writing the scope and date of early occupancy, and what effect early occupancy will have on
Liquidated Damages and insurance coverage.

ARTICLE 7
[OMITTED]

ARTICLE 8
COMPENSATION AND COST OF THE WORK

8.01 GUARANTEED MAXIMUM PRICE (GMP)

The GMP for the Project is $85,000,000. The City shall make payment to Design-Builder in
accordance with the terms of this Agreement, including this Article 8, and as detailed in Exhibit
16 and 17, up to the amount of the respective GMP. The Design-Builder does not guarantee any
specific line item provided as part of the GMP, but agrees that it will be responsible for costs of
completing the Project that exceed the GMP, [as adjusted in accordance with this Agreement].

8.02  COMPLENSATION



8.2.1 DESIGN PHASE COMPENSATION

The City shall compensate the Design-Builder for documented Design Services costs based on
the hourly rates and terms provided in Exhibit 16, along with documented actual reimbursable
costs to third-parties for pre-approved site investigation services, such as surveying, geotechnical
and environmental analysis, without mark-up. Total compensation for Design Services cannot
exceed 6.5% of the GMP. Design compensation shall be inclusive of all Design Services
performed at any time during Project Schedule including any construction administration
services performed by an architect or engineer.

Architect/Engineer. Compensation for the costs of Design Services performed directly by
Design-Builder Architects/Engineers will be computed separately from other Design-Builder
compensation for work or services, and these costs shall be shown as separate items on
applications for payment. If an Architect/Engineer is retained by the Design-Builder, the
payments to the third-party Architect/Engineer shall be as detailed in a separate agreement
between the Design-Builder and the Architect/Engineer.

8.2.2 CONSTRUCTION PHASE COMPENSATION

Generally. The City agrees to pay the Design-Builder for the (i) Cost of thc Work as detined in
Article 2, this Article, and Exhibit 7, and (i1) the Design-Builder’s Fee applied to specified
portions of the Cost of the Work as designated below, all completed and recorded in the monthly
application for payment. Notwithstanding anything to the contrary in the Contract Documents,
Design-Builder shall provide the Cost of the Work at rates that are not higher than those
customarily paid at the place of the Project except with the specific and express prior written
consent of City and any costs exceeding such rates shall not be part of the Cost of the Work.

Deposits. Unless otherwise approved in writing by the Commissioner, applications for payment
may not include costs of deposits on materials and equipment. If City otherwise agrees to pay
tor a deposit that Design-Builder was required to place on material and equipment, approval of
payment applications that include such deposits shall be conditioned on submission by the
Design-Builder of a written acknowledgment from the manufacturer of the equipment or material
that the deposit has been paid, or such other procedures satisfactory to the City to establish the
proper payment of the deposit for which Design-Builder seeks payment. The applicable Design-
Builder Fee, if any, on the equipment or material in issue will not be payable until the City
makes payment for the balance of the cost of the equipment or material and receives ownership
of such material or equipment.

8.03 CONTINGENCY ALLOWANCE

The GMP includes a Contingency allowance in the amount of , for purposes of’
covering unforeseen costs that are necessary for the completion of the Project and are included
within the Cost of the Work. For circumstances requiring an expenditure of Contingency funds
of $25.000 or more per instance. the Design-Builder must obtain written approval of the City
prior to expenditure. City approval may not be unrcasonably withheld. The Design-Builder shall
provide the City weekly reports itemizing and documenting all expenditures whether actual or
estimated [rom the contingency. The Parties agree that Contingency {unds shall not be used to
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tund any expenses that would otherwise not be included in the Cost of the Work. Expenditure
of contingency fees is further subject to the processes set forth in Exhibit 17.

ARTICLE 9 | .
CHANGES IN THE WORK

The Commissioner reserves the right to order, in writing, changes in the Design Documents,
Work, or the Schedule without invalidating this Agreement and without prior notice to Design-
Builder’s surety. Design-Builder is obligated to perform in a timely manner the changed Work
included in the written notice from the Commissioner. These changes may consist of additions,
deletions, or other revisions, at the discretion of the City. Changes in the Work may be
accomplished, without invalidating this Agreement, by Change Order, Interim Directed Change,
or a minor change in the Work, subject to the limitations stated in the Contract Documents.

9.01 CHANGE ORDER

9.1:1 The City, via a proposed Change Order and without invalidating this Agreement, may
order changes during the Design Phase or the Construction Phase to the Project Program of a
material nature, to the Work, to the Schedule within the general scope of the Contract
Documents consisting of additions, deletions or other revisions, or may reduce GMP; the GMP
or the estimated Cost of the Work (and corresponding Design-Builder’s Fee), compensation for
Design Services, or the Date of Substantial Completion or the Date of Final Completion may be
adjusted accordingly in accordance with this Article 9.

The Design-Builder may also request changes in the Work and/or Schedule via a Proposed
Change Order, which may be submitted to the City in the case of (a) pre-existing, concealed
conditions of an unusual nature, which Design-Builder, in the exercise of the standard of care set
forth in the Agreement, would not reasonably have been expected to discover during Design-
Builder’s investigation during the Design Phase (b) the presence of Hazardous Materials, (c)
City directed changes as described in the preceding paragraph, or (d) delay, as further described
below.

If the Design-Builder is delayed at any time in the commencement or progress of the Work by
any cause beyond the control of the Design-Builder, none of which are due to any fault, neglect,
act or omission on the part of the Design-Builder, the Design-Builder’s relief shall be limited to
an equitable extension of the Date of Substantial Completion or the Date of Final Completion;
provided. however, that Design-Builder has a duty to make best ¢fforts to mitigate the effect of
any such cause. Causecs beyond the control of the Design-Builder are limited to the following:
acts or omissions of the City, including changes in the Work or the sequencing of the Work
ordered by the City; transportation delays not rcasonably foreseeable; labor disputes not
involving the Design-Builder; general labor disputes impacting the Project but not specifically



related to the Worksite; fire; Terrorism; epidemics; adverse governmental actions, adverse
weather conditions, significantly more severe than the norm; encountering Hazardous Materials;
concealed or unknown conditions; or delay authorized by the City pending dispute resolution and
suspension by the City under Paragraph 12.1. The Design-Builder shall process any requests for
equitable extensions of the Date of Substantial Completion or the Date of Final Completion in
accordance with the provisions of this Article 9 and Exhibit 5 Construction Phase Terms and
Conditions. The extension of time releases and discharges the City, its employees, officials,
agents and representatives from all claims for damages of whatever character, including any
claims you may make on account of disruption, changes in sequence, interference, inefficiency,
direct or indirect cost or any other causes of delay.

9.1.2 Any and all such changes described in this Section 9.1.1 shall be authorized by applicable
Change Order, and shall be performed under the applicable conditions of the Contract
Documents. No such changes, whether by way of alteration or addition to the Work, shall be
the basis of an adjustment to the GMP or estimated Costs of the Work or Schedule, unless and
until such alteration or addition has been authorized by a Change Order executed by the
Commissioner and issued in strict compliance with the Contract Documents and Project
Procedures. No course of conduct or dealings between the Parties, nor express or implied
acceptance of alterations or additions to the Work, and no claim that the City has been unjustly
enriched by any alteration or addition to the Work, whether there is in fact or not any unjust
enrichment to the Work, shall be the basis of any claim to an incrcase in the GMP or Schedule.

9.1.3 Each adjustment in the GMP or estimated Cost of the Work resulting from a Change Order
shall clearly separate the amount attributable to compensation for Design Services, Cost of the
Work (and corresponding Design-Builder’s Fee).

9.1.4 The City and Design-Builder shall negotiate in good faith an appropriate adjustment to the
GMP or the estimated Cost ot the Work (and corresponding Design-Builder’s Fee),
compensation for Design Services, or the Date of Substantial Completion or the Date of Final
Completion, and shall conclude these negotiations as expeditiously as possible. Acceptance of
the Change Order and any adjustment in the GMP, the estimated Cost of the Work (and
corresponding Design-Builder’s Fee), compensation for Design Services, or the Date of
Substantial Complection or the Date of Final Completion shall not be unreasonably withheld.

9.02 INTERIM DIRECTED CHANGE

9.2.1 The City may issue a written Interim Directed Change directing a Change in the Work
prior to reaching agreement with the Design-Builder on the adjustment, if any, in the GMP,
estimated Cost of the Work (and corresponding Design-Builder’s I'ee), the Date of Substantial
Completion or the Date of Final Completion. and. if appropriate, the compensation for Design
Services. Design-Builder must begin the changed Work upon receipt of such notice signed by the
Commissioner.

9.2.2 The City and the Design-Builder shall negotiate expeditiously and in good faith for
appropriate adjustments, as applicable, to the GMP, estimated Cost of the Work (and
corresponding Design-Builder’s Fee). the Date of Substantial Completion or the Date of Final



Completion, and if appropriate the compensation for Design Services, arising out of Interim
Directed Change. As the changed work is completed, the Design-Builder shall submit its costs
for such work with the application for payment beginning with the next application for payment
within thirty (30) Days of the issuance of the Interim Directed Change. Pending final
determination of cost to the City, amounts not in dispute may be included in applications for
payment and shall be paid by City.

9.2.3 When the City and the Design-Builder agree upon the adjustments in the GMP, estimated
Cost of the Work (and corresponding Design-Builder’s Fee), the Date of Substantial Completion
or the Date of Final Completion, and if appropriate the compensation for Design Services, for a
change in the Work directed by an Interim Directed Change, such agreement shall be the subject
of an appropriate Change Order. The Change Order shall include all outstanding Interim
Directive Changes issued since the last Change Order and be executed by the Parties.

1

9.03 MINOR CHANGES IN THE WORK

9.3.1 The City and the Design-Builder may make minor changes in the design and construction
of the Project consistent with the intent of the Contract Documents which do not involve an
adjustment in the GMP, estimated Cost of the Work, the Design-Builder’s Fee, the Date of
Substantial Completion or the Date of Final Completion, and do not materially and adversely
affect the design of the Project, the Project Program, the quality of any of the materials or
equipment specified in the Contract Documents, the performance of any materials, equipment or
systems specified in the Contract Documents, or the quality of workmanship required by the
Contract Documents.

9.3.2 The Design-Builder shall promptly inform the City in writing of any such changes and
shall record such changes on the Design-Build Documents maintained by the Design-Builder.

9.04 [OMITTED]
9.05 DETERMINATION OF COST

9.5.1 An increase or decrease in the GMP or estimated Cost of the Work resulting from a change
in the Work shall be determined by one or more of the following methods:

9.5.1.1 unit prices set forth in this Agreement or as subsequently agreed;

9.5.1.2 a mutually accepted, itemized lump sum;

9.5.1.3 costs determined as defined Article 8; or

9.5.1.4 if an increase or decrease cannot be agreed to as set forth in Clauses 9.5.1.1 through

9.5.1.5 above, and the City issues an Interim Directed Change, the costs of the change in the
Work shall be determined by the reasonable actual expense and savings of the performance of
the Work resulting from the change. The Design-Builder shall maintain a documented, itemized
accounting evidencing the expenses and savings.

9.5.2 If unit prices are indicated in the Contract Documents or are subscquently agreed to be the
Parties. but the character or quantity of such unit items as originally contemplated is so different
in a proposed Change Order that the original unit prices will cause substantial inequity to the



City or the Design-Builder, such unit prices shall be equitably adjusted.

9.5.3 If the City and the Design-Builder disagree as to whether work required by the City is
within the scope of the Work, the Design-Builder shall furnish the City with an estimate of the
costs to perform the disputed work in accordance with the City’s interpretations. If the City
issues a written order for the Design-Builder to proceed, the Design-Builder shall perform the
disputed work and the City shall pay the Design-Builder fifty percent (50%) of its actual, direct
costs to perform the work. In such event, both Parties reserve their rights as to whether the work
was within the scope of the Work. The City’s payment docs not prejudice its right to be
reimbursed should it be determined that the disputed work was within the scope of Work. The
Design-Builder’s receipt of payment for the disputed work does not prejudice its right to receive
full payment for the disputed work should it be determined that the disputed work is not within
the scope of the Work.

9.06 CLAIMS FOR ADDITIONAL COST OR TIME For any claim for an-increase in the
GMP, estimated Cost of the Work (and corresponding Design-Builder’s Fee, if applicable), or
the Date of Substantial Completion or the Date of Final Completion, the Design-Builder shall
give the City written notice of the claim within twenty-one (21) Days after the occurrence giving
rise to the claim or within twenty-one (21) Days afier the Design-Builder first recognizes the
condition giving rise to the claim, whichever is later. Except in an emergency, notice shall be
given before proceeding with the Work. Claims for design and estimating costs incurred in
connection with possible changes requested by the City, but which do not proceed, shall be made
within twenty-one (21) Days after the decision is made not to proceed. Thereafter, the Design-
Builder shall submit written documentation of its claim, including appropriate supporting
documentation, within twenty-one (21) Days after giving notice, unless the Parties mutually
agree upon a longer period time. The City shall respond in writing denying or approving the
Design-Builder’s claim that explains its decision no later than fourteen (14) Days after receipt of
the Design-Builder’s documentation of claim. Any change in the GMP, estimated Cost of the
Work (and corresponding Design-Builder’s Fee), the Date of Substantial Completion or the Date
of Final Completion and if appropriate the compensation for Design Services, resulting from
such claim shall be authorized by Change Order.

9.07 EMERGENCIES If an emergency affecting the safety of persons or property, the
Design-Builder shall act, at its discretion, to prevent threatened damage, injury or loss. Any
change in the GMP, estimated Cost of the Work (and corresponding Design-Builder’s Fee), the
Date of Substantial Completion or the Date ot I'inal Completion, and if appropriate the
compensation for Design Services, on account of emergency work shall be determined as
provided in this Article.

9.08 ITEMS THAT ARE NOT CHANGES TO THE WORK

9.8.1 Itisunderstood and agreed that the Project and the Design Documents, as well as the
Project Program. will be subject to further minor (as delined in Section 9.3.1) refinement,
correction and detailing by the City and Design-Builder. and that the Design-Builder shall
receive no additional compensation for any such minor refinement, correction or detailing that is
contemplated to be a part of, or would reasonably be inferred to be a part of, the Work under this



Agreement. Such minor refinements, corrections and detailing shall not constitute a change in
the Work.

9.8.2 Notwithstanding anything in this Article 9 to the contrary, (i) no extension to the Schedule
will be granted under this’Article for a delay caused wholly or in part by any fault, negligent act,
failure to act, error, omission or breach of a material term of this Agreement by the Design-
Builder, the Architect/Engineer, design subconsultants, subcontractors or anyone else for whom
the Design-Builder may be responsible; and (i) no Change Order will be issued increasing the
GMP or the Schedule in connection with any correction of errors, omissions, deficiencies or
improper or Defective Work, including corrections in the Design Documents and Work to
conform to applicable Building Code or other applicable laws, on the part of the Design-Builder,
the Architect/Engineer, any design subconsultant, subcontractors or anyone else for whom the
Design-Builder may be responsible in the performance of the Work.

9.09 CHANGES IN LAW In the event any changes in laws or regulations materially affecting
the performance of the Work are enacted after either the date of this Agreement or the date a
GMP Proposal is accepted by the City, whichever occurs later, the GMP, estimated Cost of the
Work (and corresponding Design-Builder’s Fee), the Date of Substantial Completion or the Date
of Final Completion, and if appropriate the compensation for Design Services, shall be equitably
adjusted by Change Order.

ARTICLE 10
PAYMENT FOR WORK

10.01 DESIGN SERVICES Design-Builder must submit monthly invoices (in triplicate) to the
City for labor and other direct costs as billed, as provided in Article 10, and in accordance with
the rates and terms set forth in Exhibit 16. The invoices must be in such detail as the City
requests. The City will process payment within 60 days after receipt of invoices and all
supporting documentation necessary for the City to verify the Services provided under this
Agreement.

In the event that the City terminates the Agreement prior to completion of the Project pursuant to
Section 12.06 of the Agreement, the City shall compensate the Design-Builder for performance
of Design Services an amount not to exceed the lesser of: (a) Design-Builder’s actual fees and
costs, pursuant to the payment terms of the Agreement and in accordance with the rates set forth
in Exhibit 16; or (b) the sum equivalent to the percentage of Design Services completed, as
calculated based on (i) the completion percentages associated with each component of the
Design Services in Exhibit 1A Design Services, applied to (ii) the maximum fee provided for
performance of Design Services under the Agreement (6.5% of the GMP).

In the event that the City exercises its right of early termination prior to issuance by the City of
the notice to proceed to the Construction Phase, the Design-Builder shall be entitled to
compensation for Preconstruction Services in accordance with the following:.

10.1.1 PRECONSTRUCTION SERVICES Design-Builder must submit monthly invoices in
accordance with Exhibit 17 for the Preconstruction Services. During the Design Phase,



notwithstanding that the Design-Builder submits invoices for Precontruction Services, the City
shall have no obligation to compensate the Design-Builder for such services until the issuance of
the notice to proceed to the Construction Phase, at which time the City shall compensate Design-
Builder for performance of the Preconstruction Services pursuant to Section 10.2, below.

10.02 CONSTRUCTION SERVICES PROGRESS PAYMENTS

10.2.1 On the fifth Day of each month after the Construction Phase has commenced the Design-
Builder shall submit to the City an application for payment consisting of the Cost of the Work
performed up to the last Day of the preceding month, along with a proportionate share of the
Design-Builder’s Fee. Prior to submission of the next application for payment, the Design-
Builder shall furnish to the City a statement accounting for the disbursement of funds received
under the previous application. The extent of such statement shall be as agreed upon between
the City and the Design-Builder.

10.2.2 Within seven (7) Days after receipt of each monthly application for payment, the City
shall give written notice to the Design-Builder of the City’s acceptance or rejection, in whole or
in part, of such application for payment. Applications for payment must include lien waivers in
arrears and all workforce participation compliance reporting as required by the City before funds
will be released:. Within sixty (60) Days after accepting such application, the City shall pay
directly to the Design-Builder the appropriate amount for which application for payment is made,
less amounts previously paid by the City. 1f such application is rejected in whole or in part, the
City shall indicate the reasons for its rejection. If the City and the Design-Builder cannot agree
on a revised amount then, within thirty (30) Days after its initial rejection in part of such
application, the City shall pay directly to the Design-Builder the appropriate amount for those
items not rejected by the City for which application for payment is made, less amounts
previously paid by the City. Those items rejected by the City shall be due and payable when the
reasons for the rejection have been removed.

o

10.2.3

10.2.4 The Design-Builder warrants and guarantees that title to all Work, materials and
equipment covered by an application for payment, whether incorporated in the Project or not,
will pass to the City upon receipt of such payment by the Design-Builder, free and clear of all
licns, claims, sccurity interests or encumbrances, hereinafier referred to as liens.

10.2.5 The City’s progress payment, occupancy or use of the Project, whether in whole or in
part, shall not be deemed an acceptance of any Work not conforming to the requirements of the
Contract Documents.

10.2.6 Upon Substantial Completion of the Work, the City shall pay the Design-Builder the
unpaid balance of the (i) Construction Phasc services, (i1) Design Services (if any) and (ii1) the
Design-Builder’s ['ee, less one-hundred fifty percent (150%) of the cost of completing any
unfinished items as agreed to between the City and the Design-Builder as to extent and time for
completion. The City thereafter shall pay the Design-Builder monthly the amount retained for
unfinished items as each item is completed.



10.2.7 NO PAYMENT FOR STORED MATERIALS AND EQUIPMENT Unless approved in
writing by the Commissioner, applications for payment may not include costs for materials and
equipment not yet incorporated into the Work but delivered to and suitably stored onsite or
offsite, including applicable insurance, storage and costs incurred transporting the materials to an
offsite storage facility. If City so agrees to pay for stored material and equipment, approval of
payment applications for stored materials and equipment stored onsite or offsite shall be
conditioned on submission by the Design-Builder of bills of sale and proof of required insurance,
or such other procedures satisfactory to the City to establish the proper valuation and protection
of the stored materials and equipment, the City’s title to such materials and equipment, and to
otherwise protect the City’s interests therein including transportation to the site.

10.03 RETAINAGE No retainage shall be withheld by the City. As a matter of prompt
payment to subcontractors as required by Section XIILE of Exhibit 5, Design-Builder must not
withhold retainage from Subcontractors in any form, including but not limited to administrative
fees.

10.04 ADJUSTMENT OF DESIGN-BUILDER’S APPLICATION FOR PAYMENT The City
may adjust or reject an application for payment or nullify a previously approved Design-Builder
application for payment, in whole or in part, as may reasonably be necessary to protect the City
from loss or damage based upon the following, to the extent that the Design-Builder is
responsible under this Agreement for any of the following:

10.3.1 the Design-Builder’s failure to perform the Work as required by the Contract Documents;

10.3.2 loss or damage arising out of or relating to this Agreement and caused by the Design-
Builder to the City or others to whom the City may be liable;

10.3.3 the Design-Builder’s failure to properly pay the Architect/Engineer, Subcontractors or
material suppliers for labor, materials, equipment or supplies furnished in connection with the
Work, provided that the City is making payments to the Design-Builder in accordance with the
terms of this Agreement; "

10.3.4 Detective Work not corrected in a timely fashion;

10.3.5 reasonable evidence of delay in performance of the Work such that the Work will not be
completed by the Date of Substantial Completion or the Date of Final Completion, and that the
unpaid balance of the GMP is not sufficient to offset any direct damages that may be sustained
by the City as a result of the anticipated delay caused by the Design-Builder; and

10.3.6 reasonable evidence demonstrating that the unpald balance of the GMP is insufticient to
fund the costs to complete the Work.

10.3.7 third party claims involving the Design-Builder or reasonable evidence demonstrating
that third-party claims are likely to be filed unless and until the Design-Builder furnishes the City



with adequate security in the form of a surety bond, letter of credit or other collateral or
commitment sufficient to discharge such claims if established.

10.3.8 No later than seven (7) Days after receipt of an application for payment, the City shall
give written notice to the Design-Builder, at the time of disapproving or nullifying all or part of
an applicatton for payment, stating its specific reasons for such disapproval or nullification, and
the remedial actions to be taken by the Design-Builder in order to receive payment. When the
above reasons for disapproving or nullifying an application for payment are removed, payment
will be promptly made for the amount previously withheld.

10.04 CITY OCCUPANCY OR USE OF COMPLETED OR PARTIALLY COMPLETED
WORK

10.4.1 Portions of the Work that are completed or partially completed may be used or occupied
by the City when (a) the portion of the Work is designated in a Certificate of Substantial
Completion, (b) appropriate insurer(s) or sureties consent to the occupancy or use, and (c)
appropriate public authorities authorize the occupancy or use. The Design-Builder shall not
unreasonably withhold consent to partial occupancy or use. The City shall not unreasonably
refuse to accept partial occupancy or use, provided such partial occupancy or use is of value to
the City.

10.05 FINAL PAYMENT

10.5.1 Final Payment, consisting of the unpaid balance under Section 10.1.6 and, if applicable,
the unpaid balance of (i) the Cost of the Work, (i1) compensation for Design Services and (iii) the
Design-Builder’s Fee, shall be due and payable when the work is fully completed, and further
subject to the satisfaction of requirements set forth in Exhibit 5. Beforc issuance of final
payment, the Design-Builder shall provide satisfactory evidence that all payrolls, material bills
and other indebtedness connected with the Work have been paid or otherwise satisfied, and all
reporting requirements have been satisfied.

10.5.2 In accepting final payment, the Design-Builder waives all payment claims except those
previously made in writing and which remain unsettled.

10.06 NO WAIVER OF RIGHTS BY CITY The City will not be precluded or estopped by any
measurement, estimate or certificate made either before or after completion and acceptance of
any Work and payment therefore, from showing the truc amount and character of the Work
performed and materials furnished by the Design-Builder. or from showing that any such
measurement, estimate or certificate is untrue or incorrectly made, or that the Work or materials
do not conform in fact to the Agreement. The City will not be precluded or estopped.
notwithstanding any such measurement, estimate or certificate and payment in accordance
therewith, from recovering from the Design-Builder and its sureties such damages as the City
may sustain by reason of Design-Builder’s tailure to comply with the Agreement. Neither
approval nor acceptance by the City, nor any payment for the whole or any part of the Work, will



operate as a waiver of any portion of the Agreement, or of any power herein reserved or any
right to damages herein provided. A waiver of any breach of the Agreement will not be held to
be a waiver of any other or subsequent breach.

ARTICLE 11
INDEMNITY, INSURANCE, BONDS

11.01 INDEMNITY Design-Builder must defend, indemnify, keep and hold harmless the City,
its officers, representatives, elected and appointed officials, agents and employees (collectively,
the "Indemnified Parties,") from and against any and all Losses (as detined below), arising out of
or being in any Wway connected with the Design-Builder's performance under this Contract,
except as otherwise provided in 740 ILCS 35 "Construction Contract Indemnification for
Negligence Act" if it applies, including those related to: injury, death or damage of or to any
person or property; any infringement or violation of any property right (including any patent,
trademark or copyright); failure to pay or perform or cause to be paid or performed Contractors
covenants and obligations as and when required under this Contract or otherwise to pay or
perform its obligations to any subcontractor; and injuries to or death of any employee ot Design-
Builder or any subcontractor under any workers compensation statute.. When 740 ILCS 35
applies, indemnification provided by the Design-Builder to the Indemnified Parties will be to the
maximum extent permitted under applicable law.

"Losses" means, individually and collectively, liabilities of every kind, including monetary
damages and reasonablc costs, payments and expenses (such as, but not limited to, court costs
and reasonable attorneys' fees and disbursements), claims, demands, actions, suits, proceedings,
fines, judgments or settlements, any or all of which in any way arise out of or relate to the
negligent or otherwise wrongful errors, acts, or omissions of Design-Builder, its employees,
agents and subcontractors.

The Design-Builder will promptly provide, or cause to be provided, to the Commissioner and the
Corporation Counsel copies of such notices as Design-Builder may receive of any claims,
actions, or suits as may be given or filed in connection with the Design-Builder's performance or
the performance of any Subcontractor and for which the Indemnified Parties are entitled to
indemnification hereunder.

At the City Corporation Counsel's option, Design-Builder must defend all suits brought upon all
such Losses and must pay all costs and expenses incidental to them, but the City has the right, at
its option, to participate, at its own cost, in the defense of any suit, without relieving Design-
Builder of any of its obligations under this Contract. Any settlement must be made only with the
prior written consent of the City Corporation Counsel. if the settiement requires any action on the
part of the City.

The Design-Builder shall be solely responsible for the defense of any and all claims, demands, or
suits against the Indemnitied Parties, including without limitation, claims by an employee,
subcontractors, agents, or servants ot Design-Builder even though the claimant may allege that
the Indemnitied Parties were in charge of the work or service performed under the Contract, that
it involves equipment owned or furnished by the Indemnified Parties, or allege negligence on the



part of the Indemnified Parties. The City will have the right to require Design-Builder to provide
the City with a separate defense of any such suit.

To the extent permissible by law, Design-Builder waives any limits to the amount of its
obligations to indemnify, defend or contribute to any sums due to third parties arising out of any
Losses, including but not limited to any limitations on Design-Builder's liability with respect to a
claim by any employee of Design-Builder arising under the Workers Compensation Act, 820
ILCS 305/1 et seq. or any other related law or judicial decision (such as, Kotecki v. Cyclops
Welding Corporation, 146 111. 2d 155 (1991)). The City, however, does not waive any limitations
it may have on its liability under the Illinois Workers Compensation Act, the Illinois Pension
Code or any other statute.

The indemnities in this section survive expiration or termination of this Contract for matters
occurring or arising during the term of this Contract or as the result of or during the Design-
Builder's performance of work or services beyond the term. Design-Builder acknowledges that
the requirements set forth in this section to indemnify, kecp and save harmless and defend the
City are apart from and not limited by the Design-Builder's duties under this Contract, including
the insurance requirements set forth in the Contract.

11.02 DESIGN-BUILDER’S INSURANCE The insurance coverage that Design-Builder is
required to carry pursuant to this Agreement is as set forth in Exhibit 10, “Insurance
Requirements,” attached hereto and incorporated by refercnce herein.

11.03 ROYALTIES, PATENTS AND COPYRIGHTS The Design-Builder shall pay all
royalties and license fees which may be due on the inclusion of any patented or copyrighted
materials, methods or systems selected by the Design-Builder and incorporated in the Work. The
Design-Builder shall defend, indemnify and hold the City harmless from all suits or claims for
infringement of any patent rights or copyrights arising out of any patented or copyrighted
materials, methods or systems specified by the City.

11.04 BONDING

11.5.1 Performance and Payment Bonds are required of the Design-Builder. Design-Builder
must deliver to the Commissioner a performance and payment bond in the amount of 100% of
GMP. The performance bond must comply with the provisions ol 30 11.CS 550/1 et.seq., as
amended, and of § 2-92-030 of the Municipal Code, as amended. [t must also be in the form of
the performance and payment bond form as specified by the City. The surety or sureties issuing
the bond must be acceptable to the Comptroller and must have a Best's Key Rating Guide of
"B+," Class X1 or greater and be listed in the most recently published "Listing of Approved
Sureties" of the U.S. Department of the Treasury Circular 570, with underwriting limitations in
excess of the Contract Price. The bond must cover the warranty period required by the Contract.

11.5.2 Such Performance Bond shall be issued in the penal sum equal to one-hundred percent
(100%) of the GMP. Such Performance Bond shall cover the cost to complete the Work. but
shall not cover any damages of the type specified to be covered by the insurance pursuant to
Paragraph 11.2 and Paragraph 11.3, whether or not such insurance is provided or is in an amount



sufficient to cover such damages.

11.5.3 The penal sum of the Payment Bond shall equal the penal sum of the Performance Bond.
The Design-Builder’s Payment Bond for the Project, if any, shall be made available by the City
for review and copying by the Subcontractor.

11.5.4 Any increase in the GMP Price that exceeds 10% of the aggregate shall require a rider to
Bonds increasing penal sums accordingly. Up to such 10% amount, the penal sum of the bond
shall remain equal to 100% of the GMP or as otherwise provided in Subparagraph 11.7.2. The
Design-Builder shall endeavor to keep its surety advised of changes within the scope of the
initial Agreement potentially impacting the GMP or the Dates or Substantial Completion or Final
Completion, though the Design-Builder shall require that its surety waives any requirement to be
notiticd of any alteration or extension of time.

11.06 LIMITED MUTUAL WAIVER OF CONSEQUENTIAL DAMAGES

(a) The City and the Design-Builder agree to waive all claims against each other for any
consequential, incidental, exemplary, or punitive damages that may arise out of or relate to this
Agreement, except with respect to any such damages identificd in Paragraph (b) below. The
City agrees to waive consequential, incidental, exemplary, or punitive damages, including but
not limited to the City’s loss of use of the Project, loss of employee time or productivity, loss of
reputation, or insolvency. The Design-Builder agrees to waive consequential, incidental,
exemplary, or punitive damages including but not limited to loss of business. loss of financing,
principal office overhead and expenses, loss of protits, loss of bonding capacity, loss of
reputation, or insolvency. The provisions of this Paragraph shall also apply to the termination of
this Agreement and shall survive such termination.

(b) The following items of damages are not included in City’s waiver of Consequential
Damages:

(1) direct damage or destruction of City property caused by Design-Builder; or

(11) injury or death of any person caused by Design-Builder; or

(111) the remedy of cost of cover as expressly set forth in this Agreement; or

(iv) third-party claims relating to Design-Builder’s indemnification obligations under

Section 11.1;

(v) damages resulting from Design-Builder’s willful misconduct or gross negligence;

(vi) liquidated damages in Paragraph 6.4; and

(vii) any losses covered by insurance required by the Contract Documents.

(¢) The City and the Design-Builder shall require similar waivers in contracts with
Subcontractors and others retained for the Project.



ARTICLE 12

SUSPENSION AND TERMINATION OF THE AGREEMENT AND CITY’S
RIGHT TO PERFORM DESIGN-BUILDER’S RESPONSIBILITIES

12.01 SUSPENSION BY THE CITY FOR CONVENIENCE

12.1.1 The City may order the Design-Builder in writing to suspend, delay or interrupt all or any
part of the Work without cause for such period of time as the City may determine to be
appropriate for its convenience.

12.1.2 Adjustments for such suspension, delay or interruption shall be made for increases in the
GMP, compensation for Design Services, estimated Cost ot the Work (and corresponding
Design-Builder’s Fee), or the Date of Substantial Completion or the Date of Final Completion, in
accordance with Article 9. No adjustment shall be made if the Design-Builder is or otherwise
would have been responsible for the suspension, delay or interruption of the Work, or if another
provision of this Agreement is applied to render an equitable adjustment.

12.02 EVENTS OF DEFAULT

12.2 In addition to any breach of contract and events of default described within the Agreement,
the following constitute an event of default:

12.2.1 Any material misrepresentation, whether negligent or willful and whether in the
inducement or in the performance, made by Design-Builder to the City.

12.2.2 Design-Builder's material failure to perform any of its obligations under this Agreement,
including the following:

12.2.2.1 Failure to perform the Work with sufficient personnel and equipment or with
sufficient material to ensure the timely performance of the Work, or failure to timely perform the
Work

12.2.2.2 Failure to have and maintain all professional licenses required by law to perform
the Services;
12.2.2.3 Failure to perform thec Work in a manner reasonably satisfactory to the

Commissioner, or inability to perform the Work satisfactorily, as a result of insolvency, filing for
bankruptcy or assignment for the benefit of creditors;

122.2.4 Failure to promptly re-perform, as required, within a reasonable time and at no
cost to the City, Work that are rejected as erroneous or unsatistactory; '

12.2.2.5 Discontinuance of the Work for reasons within Design-Builder's reasonable
control;

12.2.2.6 Failure to update promptly EDS(s) furnished in connection with this Agreement
when the information or responses contained in it or them 1s no longer complete or accurate;
12.1.2.7 Failure to comply with any other term of this Agreement, including the provisions

concerning insurance and nondiscrimination; and



12.2.2.8 Any change in ownership or control of Design-Builder without the prior written
approval of the Commissioner, which approval the Commissioner will not unreasonably
withhold.

12.2.3 Design-Builder's default under any other Agreement it may presently have or may enter
into with the City during the life of this Agreement. Design-Builder acknowledges and agrees
that in the event of a default under this Agreement the City may also declare a default under any
such other agreements.

12.2.4 Design-Builder’s repeated or continued violations of City ordinances unrelated to
performance under the Agreement that in the opinion of the Commissioner indicate a willful or
reckless disregard for City laws and regulations. '

12.2.5 Design-Builder’s use of a subcontractor that is currently debarred by the City or
otherwise ineligible to do business with the City.

12.2.6 Cure or Default Notice

The occurrence of any event of default permits the City, at the City‘s sole option, to declare
Design-Builder in default.

The Commissioner will give Design-Builder written notice of the detault, either in the form of a
cure notice ("Cure Notice"), or, if no opportunity to cure will be granted, a default notice
("Default Notice").

If a Cure Notice is sent, the Commissioner may, in his sole discretion, give Design-Builder an
opportunity to cure the default within a specified period of time, which will typically not exceed
30 days unless extended by the Commissioner. The period of time allowed by the Commissioner
to cure will depend on the nature of the event of default and the Design-Builder’s ability to cure.
In some circumstances the event of default may be of such a nature that it cannot be cured.
Failure to cure within the specified time may result in a Default Notice to the Design-Builder.
Whether to issue the Design-Builder a Default Notice is within the sole discretion of the
Commissioner and neither that decision nor the factual basis for it is subject to review or
challenge under the disputes provision of this Agreement

If the Commissioner issues a Default Notice, the Commissioner will also indicate any present
intent the Commissioner may have to terminate this Agreement. The decision to terminate is
final and effective upon giving the notice. If the Commissioner decides not to terminate, this
decision will not preclude the Commissioner from later deciding to terminate the Agreement in a
later notice, which will be final and effective upon the giving of the notice or on such later date
set forth in the Default Notice.

When a Default Notice with intent to terminate is given, Design-Builder must discontinue any
Work, unless otherwise directed in the notice.

12.03 CITY’S REMEDIES Upon an event of default, the City may invoke any remedies at law
or in equity, and including any or all of the following remedies:
12.3.1 The right of set off against any payments due or to become due to the Design-Builder.

1

[§)

.3.2 The right to take over and complete the Work, or any part thereof, either directly or



through others. The City may exercise its right to take assignment of any or all of the Design-
Builder’s subcontracts, material and equipment to complete the Work. In the event a collateral
assignment has not been executed, then Design-Builder will execute, or cause to be executed,
any assignment, agreement or other document which may be necessary, in the sole opinion of the
City’s legal counsel, to evidence or effect compliance with this provision. The Design-Builder
will promptly deliver such documents upon the City’s request. In the case of any subcontractor
so assigned and accepted by the City, the Design-Builder will remain liable to the subcontractor
for any payment already invoiced to and paid by the City, and for any claim. suit or cause of
action based on or the result of any fault, negligent act, failure to act, error, omission, fraud,
willful or intentionally tortious conduct, or any other act or omission, or breach of the Agreement
by the Design-Builder, its officers, employees, agents and other subcontractors, arising prior to
the date of assignment to the City, when such claim, suit or cause of action has not been
discharged, disposed of, or otherwise resolved as of that date. The Design-Builder shall include
the requirements of this paragraph in each of its subcontracts. The City’s right to take over and
complete the Work shall include the City’s right to use material and equipment, whether owned
or leased, which is within the scope of the Work or necessary for the completion thereof which
has been paid for by the City, whether located on or off the Project Site. The Design-Builder
will receive no further payment, if any, until the Work is completed.

12.3.3 In the event of termination, all costs and charges incurred by the City, together with any
cost of completing the Work, will be deducted from any moneys due or which may become due
to the Design-Builder. In case the expense so incurred by the City will be less than the sum
which would have been payable under the Agreement, if it had becn completed by the Design-
Builder and had not been forfeited by the Design-Builder, then the Design-Builder will be
entitled to receive the difference, subject to any claims or liens thereon, which may have been
filed or any prior assignment filed with the City. In case the expense incurred by the City will
exceed the sum which would have been payable under the Agreement, the Design-Builder and its
surety will be liable and will pay to the City the amount of such excess.

12.3.4 The right to terminate the Agreement as to any or all Work yet to be performed.
12.3.5 The right of limited specific performance as identified below:
12.3.5.1 Immediate transfer of title and delivery of permanent equipment or materials;

12.3.5.2 Immediate delivery and transfer of software, software licenses. project-related data
files/data bases, and other intellectual property rights;

12.3.5.3 Immediate assignment of purchase orders and leases;

12.3.5.4 Reasonable access to Key Personnel. who do not necessarily have to be physically
present in Chicago. '

12.3.6 The right of money damages, including, but not limited to. all expert witness or other
consultant fees, and court costs, which the City may incur in connection with any claim, suit or



action based upon, related to or arising from, directly or indirectly, an event of default hereunder.
12.3.7 The right to withhold all or any part of Design-Builder’s compensation.

12.3.8 The right to deem the Design-Builder (including any partners, in the event Design-
Builder is a joint venture, or members, in the event Design-Builder is a limited liability
corporation) non-responsible in future procurements by the City.

.12.3.9 The right to take over thc Work, or contract with another design-builder, including, but

“not limited to, any subcontractors, and hold Design-Builder liable for any amounts paid for such
Work above what the City would have paid the Design-Builder for that same Work. Design-
Builder will assign any of its subcontracts to the City that the City may request.

12.3.10 The right to declare Design-Builder (including any partners, in the event Design-Builder
is a joint venture, or members, in the event Design-Builder is a limited liability corporation) in
default under other contracts Design-Builder has with the City.

12.04 NON-EXCLUSIVITY The remedies under the terms of this Agreement are not intended
to be exclusive of any other remedies provided, but each and every remedy will be cumulative
and will be in addition to any other remedies existing now or hercafter at law, or in equity. No
delay or omission to exercise any right or power accruing upon any event of default will impair
any such right or power, nor will it be construed as a waiver of any event of default or g
acquiescence therein, and every such right and power may be exercised from time to time and as
often as the City may deem expedient.

12.05 COURT DETERMINATION OF WRONGFUL TERMINATION In the event a court of
competent jurisdiction determines that the City’s termination for cause was wrongful, such
termination shall be deemed a termination without cause under Paragraph 12.6 and the terms of
Paragraph 12.6 will apply.

12.06 TERMINATION BY CITY WITHOUT CAUSE The City may terminate this
Agreement, in whole or in part, at any time by a notice in writing from the City to the Design-
Builder. The effective date of termination will be the date the notice is received by the Design-
Builder or the date stated in the notice, whichever is later.

After the notice is received, the Design-Builder must restrict its activitics, and those of its
Subcontractors, to activities pursuant to direction from the City. With the exception of
demobilization costs, no costs incurred after the effective date of the termination are allowed
unless the termination is partial.

Design-Builder is not entitled to any anticipated profits on services, work, or goods that have not
been provided. The payment so made to the Design-Builder is in full settlement for all services,
work or goods satisfactorily provided under this Agreement prior to the date of termination. If
the Design-Builder disputes the amount of compensation determined by the City to be due
Design-Builder. then the Design-Builder must initiate dispute settlement procedures in
accordance with the disputes provision.



As a condition of receiving the payments provided under this Article 12, the Design-Builder
shall cooperate with the City by taking all steps necessary to accomplish the legal assignment of
the Design-Builder’s rights and benefits to the City, including the execution and delivery of
required papers.

ARTICLE 13
DISPUTE MITIGATION AND RESOLTUION

13.01 GENERAL

Compliance with the provisions in this Article 13 is a precondition to seeking judicial review of
an adverse decision of the Chief Procurement Officer. Design-Builder must not withhold
performance of and must prosecute any Work required by the Commissioner while Design-
Builder’s claim, including judicial resolution, if any, is pending. Design-Builder must
prosecute all of Design-Builder’s Work including any disputed Work with the same
diligence and effort as if no dispute existed. Neither the Chief Procurement Officer’s
determination, nor the continued performance by either party, constitutes an admission as to any
factual and/or legal position in connection with the dispute or a waiver of any rights under the
Agreement.

13.02 CLAIMS

13.2.1 This provision applies to all claims under this Agreement, including those for time,
money, or both.

13.2.2 Procedures. Within 14 days after a basis for claim arises, Design-Builder must submit
Design-Builder’s claim in writing to the City’s resident engineer or its project manager
(“Commissioner’s Representative). This written claim to the Commissioner’s Representative
will constitute “notice” to the City for purposes of determining initial timeliness of the claim;
oral notice is insufficient. If Design-Builder and the Commissioner’s Representative are unable
to promptly (depending upon the complexity of the matter) resolve the claim, Design-Builder
must forward Design-Builder’s claim in writing to the Commissioner together with the
documents listed in (a) through (d) below (collectively, “Design-Builder’s documents™). Design-
Builder must include:

a. A general statement of the basis for the claim,
b. Reference to the applicable Agreement provisions,

All records that support the claim, and

c
d. All documents that relate to it, such as correspondence, and that arc reasonably
necessary for the Commissioner to resolve the claim.

It is Design-Builder’s responsibility to furnish Design-Builder documents to the Commissioner
at the time Design-Builder forwards the claim, as, with or without the supporting documentation,
the Commissioner has 30 days to respond in writing to Design-Builder after he has received the
claim. Incomplete information may result in an adverse response. The response may be in the
form of a Contract Modification or Change Order.

The Commissioner will provide within 30 Days a written response to the Design-Builder’s
documents. The Commissioner may, at his sole option, forgo the opportunity to respond directly
to Design-Builder’s claim by referring it with all Design-Builder documentation and a Request



for Resolution of Dispute to the Chief Procurement Officer and supplying such additional
documentation as the Chief Procurement Officer may require. If the Commissioner does not
render a "final decision of the Commissioner” within the prescribed time frame, then the Claim
should be deemed denied by the Commissioner.

13.03 Disputes 5
13.3.1 Invoking Dispute Resolution Procedures. If Design-Builder disputes the Commissioner’s
resolution or