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OFFICE OF THE MAYOR

CITY OF CHICAGO

RAHM EMANUEL
MAYOR

November 13, 2013

TO THE HONORABLE, THE CITY COUNCIL
OF THE CITY OF CHICAGO

Ladies and Gentlemen:

At the request of the Chief Financial Officer, the Commissioner of Fleet and Facility
Management, the Acting Comptroller and the Commissioner of Water Management, I transmit
herewith an ordinance authorizing the Retrofit One transaction with the Chicago Infrastructure

Trust and associated agreements.

Your favorable consideration of this ordinance will be appreciated.

Very truly yours,

Kol

Mayor



ORDINANCE

WHEREAS, the City of Chicago (the “City”) is a home rule unit of local government
under the 1970 Constitution of the State of lllinois and has the authority to promote the health,
safety and welfare of its inhabitants, to furnish essential governmental services through its
various departments and agencies and to enter into contractual agreements with units of local
government for the purpose of achieving the aforesaid objectives; and

WHEREAS, the City established the Chicago Infrastructure Trust (the “CIT”) by an
ordinance adopted by the City Council of the City (the “City Council®) on April 24, 2012,
published at pages 23972 through 23988, inclusive, of the Journal of Proceedings of the City
Council for such date (the “Original CIT Ordinance”) to assist the City and its sister agencies,
including the Board of Education of the City of Chicago, commonly known as Chicago Public
Schools (“CPS”), in providing alternative financing and project delivery options for
transformative infrastructure projects by attracting capital from diverse types of investors,
demonstrating real risk transfer to third-party investors, and stimulating cross-agency financing
while creating efficient capital structures; and

WHEREAS, the CIT has proposed to finance various energy-saving projects on behalf of
the City as described on Exhibit A hereto (the “City Projects”); the financing by the CIT of the
City Projects is referred to herein as “Retrofit One”; and

WHEREAS, an “Energy Services Agreement” is an operating contract that permits
energy efficiency to be packaged as a service that generally requires minimal upfront cost to the
building owner as the owner pays for the service from the cost savings realized by the
implementation of energy conservation measures by the energy service provider at the
provider’s initial expense; and

WHEREAS, the CIT has proposed to finance the City Projects by means of Energy
Services Agreements (the “ESAs”) between the CIT and the City, pursuant to which the CIT (or
a special purpose entity created by it) would own the energy conservation measures described
on Exhibit A (‘ECMs”) and the City, as the owner of the facilities in which the ECMs would be
located, would agree to pay the CIT an amount equal to agreed-upon savings from the ECMs as
long as the agreed-upon savings are achieved; and

WHEREAS, the CIT would also enter into one or more guaranteed energy performance
contracts (each, a “GEPC") with each of the energy service companies described below
(referred to herein as “ESCOs”), which defines the scope of work for implementing the ECMs
and pursuant to which the respective ESCO would provide a guaranty for the amount of energy
savings to be achieved from the related project; and

WHEREAS, pursuant to that certain Program Formulation Request between the Public
Building Commission of Chicago (the “Commission”) and the City dated September 11, 2012
(the “Formulation Request”), the Commission contracted with Ameresco, Inc., Noresco, LLC
and Schneider Electric Buildings Americas, Inc. (collectively, the “ESCOs") for investment-grade
audits for energy-saving retrofit work in certain City facilities, as detailed in Exhibit A hereto; and

WHEREAS, it is anticipated that the CIT will enter into a loan and security agreement
with lenders for the financing of the City Projects (the “Loan Agreement”); and



WHEREAS, it is anticipated that the interest component of the loan to be repaid by the
CIT pursuant to the Loan Agreement will be excludable from gross income of the lenders
thereunder for federal income tax purposes: and

WHEREAS, in order to effect the proposed Retrofit One transaction on such a tax-
exempt basis, it is now necessary to amend the Original CIT Ordinance such that the City
grants to the CIT the power to be an “on behalf of issuer” of the City and to provide that any
obligations issued by the CIT on behalf of the City must be approved by the City Council prior to
issuance; now, therefore,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CHICAGO:
SECTION 1. The above recitals are incorporated herein and made a part hereof.

SECTION 2. The Original CIT Ordinance is hereby amended by adding a new Section
11 to read as follows: '

“SECTION 11. Grant of On Behalf Of Issuance Powers.

(a) Subject to Section 5(b) hereof, the City hereby grants the Trust the power to
issue bonds, notes, certificates, contract rights and other obligations (collectively,
“Obligations”) “on behalf of’ the City, within the meaning of U.S. Treasury
Regulation Section 1.103-1(b). No such Obligation, whether for the benefit of the
City or any Co-Ordinate Unit of Government, may be validly issued or entered
into by the Trust without the prior approval of the City Council.

(b) The City’s grant of power to the Trust in the foregoing paragraph (a) is subject to
the agreement by the Trust to comply with the following conditions:

(1) In the case of tax-exempt Obligations, the Trust (i) will take those actions
which are necessary to be taken (and avoid those actions which it is
necessary to avoid taking) so that interest on the tax-exempt Obligations
will not be or become included in gross income for federal income tax
purposes under the Internal Revenue Code of 1986 (the “Code”); (ii) will
take those actions reasonably within its power to take which are
necessary to be taken (and avoid taking those actions which are
reasonably within its power to avoid taking and which it is necessary to
avoid) so that interest on the tax-exempt Obligations will not be or
become included in gross income for federal income tax purposes under
the Code as in effect from time to time; and (iii) will take no action or
permit any action in the investment of any fund or account of the Trust
which would result in making interest on the tax-exempt Obligations
subject to federal income taxes by reason of causing the tax-exempt
Obligations to be "arbitrage bonds" within the meaning of Section 148 of
the Code. '

(i) In furtherance of the foregoing provisions, but without limiting their
generality, the Trust will agree: (1) through its officers, to make such
further specific covenants, certifications and representations as shall be
truthful, and assurances as may be necessary or advisable; (2) to comply
with all representations, covenants and assurances contained in



certificates or agreements as may be prepared by counsel approving the
tax-exempt Obligations; (3) to consult with such counsel and to comply
with such advice as may be given; (4) to file such forms, statements and
supporting documents as may be required and in a timely manner; and
(5) if deemed necessary or advisable by its officers, to employ and pay
fiscal agents, financial advisors, attorneys and other persons to assist the
Trust in such compliance.”

SECTION 3. The City Council hereby authorizes the Commissioner of 2FM (or his
designee) to enter into one or more ESAs, in substantially the form set forth in Exhibit B
attached hereto and made a part hereof, with the CIT for the purpose of financing and
implementing the City Projects included in Retrofit One, with such revisions in text as the
Commissioner of 2FM (or his designee) executing the same shall determine are necessary or
desirable, the execution thereof by such officer or employee to evidence the City Council’s
approval of all such revisions.

The City acknowledges that the ECMs shall be owned by the CIT pursuant to the ESA.
Therefore, the ESCOs by virtue of their GEPCs with the CIT shall have certain of the incidents
and burdens of such ownership, including rights of access to the buildings where the ECMs are
located for purposes of installation, maintenance, removal and replacement. Such access shall
be granted only upon reasonable notice and in compliance with all security and other
regulations of the applicable public buildings, as set forth in the ESA. The City shall not own the
ECMs simply by virtue of them being installed in City buildings.

SECTION 4. The Loan Agreement is hereby approved subject to the following
parameters: (a) the aggregate principal amount of the loan thereunder shall not exceed
$30,000,000; (b) the term of the loan thereunder shall not exceed 25 years; and (c) the highest
interest rate on the loan thereunder shall not exceed 5.00% per annum.

Pursuant to the ESA, subsequent to the execution and delivery of the Loan Agreement,
the CIT shall be obligated to file in the Office of the City Clerk a notification of sale directed to
the City Council setting forth the aggregate principal amount, the maturities, the interest rates of
the loan under the Loan Agreement and attaching copies of the executed Loan Agreement,
GEPCs and ESAs.

SECTION 5. The Loan Agreement is not an obligation of the City, but is payable from
moneys received by the CIT under and pursuant to the ESAs. The Loan Agreement shall not
be deemed to constitute an indebtedness or a loan against the general taxing powers or credit
of the City, within the meaning of any constitutional or statutory provision. The lenders under
the Loan Agreement shall not have the right to compel any exercise of the taxing power of the
City, the State of Illinois or any political subdivision thereof to pay the principal of or interest on
any loan under the Loan Agreement.

SECTION 6. The Mayor, the Chief Financial Officer, the City Comptroller, the City
Treasurer, the City Clerk, any Deputy Clerk, the Commissioner of 2FM (or his designee) (each,
an “Authorized Officer”) are each authorized to execute and deliver on behalf of the City such
other documents, agreements and certificates and to do such other things consistent with the
terms of this Ordinance as such officers and employees shall deem necessary or appropriate in
order to effectuate the intent and purposes of this Ordinance, and any such actions heretofore
taken by an Authorized Officer in accordance with the provisions hereof are hereby ratified and
approved.



SECTION 7. To the extent that any ordinance, resolution, rule, order or provision of the
Municipal Code of Chicago (the “Municipal Code”), or part thereof, is in conflict with the
provisions of this Ordinance, the provisions of this Ordinance shall be controlling. If any section,
paragraph, clause or provision of this Ordinance shall be held invalid, the invalidity of such
section, paragraph, clause or provision shall not affect any of the other provisions of this
Ordinance. No provision of the Municipal Code or violation of any provision of the Municipal
Code shall be deemed to render voidable at the option of the City any document, instrument or
agreement authorized hereunder or to impair the validity of this Ordinance or the instruments
authorized by this Ordinance; provided further that the foregoing shall not be deemed to affect
the availability of any other remedy or penalty for any violation of any provision of the Municipal
Code.

SECTION 8. This Ordinance shall be in full force and effect immediately upon its
passage and approval.
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Exhibit B

Form of Energy Services Agreement



MW DRAFT
11.08.13

ENERGY SERVICES AGREEMENT

by and between

CHICAGO INFRASTRUCTURE TRUST
and

THE CITY OF CHICAGO

dated

[DATE]

Related to Chicago Department of Fleet and Facility Management/[ESCO] Project

52095973.3



Section 1.1
Section 1.2

Section 2.1
Section 2.2
Section 2.3
Section 2.4

Section 3.1
Section 3.2
Section 3.3
Section 3.4
Section 3.5
Section 3.6
Section 3.7
Section 3.8
Section 3.9
Section 3.10
Section 3.11
Section 3.12
Section 3.13
Section 3.14
Section 3.15
Section 3.16

Section 4.1
Section 4.2
Section 4.3
Section 4.4
Section 4.5
Section 4.6
Section 4.7
Section 4.8

TABLE OF CONTENTS

Page
ARTICLE 1
DEFINITIONS

DEfINItIONS ..veeeviireiieeeeirieeeteeee ettt e se e s s ee s b e st eeseeseneeseneesmeeens 1
Rules of Interpretation .........coceeeererieenieneeneeseneeneeeeeneesee e seeeseee s 6

ARTICLE II

TERM; DISPOSITION OF ECMS

TOIML. . 6
Substantial Completion; Interim Completion..........ccceceveriieeieneennnne 7
Fair Market Value Purchase Option .......cc.ccceceveccrecrninnencenencecnnenn. 7
Disposition of the ECMs by the Provider........ccccoevivinnicieconnnnnenns 8

ARTICLE III

SERVICES AND RELATED OBLIGATIONS

Subcontractors; Project Manager..........ccccoecevveriiiiiniirnecnnennnenenenenns 8
Installation Schedule...........cccooviiiriiniiniiiiieec 9
Supervision and Performance of the Services; Safety...........ccccceeeen.e. 9
Use Of FACIIItIES .e.uveeurieeieeiecieeiieni et ee e e 10
Permits and Approvals........ccccoeriiviininiinnnicncincece e, 10
Commissioning; TEStINEG ......c.ccveeirerrrriiinieriieeee e seeseeeseeeen 10
Concealed Conditions; Hazardous Materials............ccceovvvvieevneeeeennnne 10
Operation and Maintenance of Project .........c..cocccevvevinninncnnecncnnnnne. 11
Provider IMProvements ...........cocoveervereecnerenieeeneeeeneneere s e e aeeens 11
Compliance With Laws ........cocceiiiiiiiiniineircccccen e 11
TAXES . uteeeireeeeteeertee ettt sttt se e e s e e st e e seb e rae s seae s saeee e 11
Intellectual Property.........cccoveeriiiiniiininiiniiinincciccenrcnrcnereseeenens 12
Standard Working HOUrS .........ccoviriirrienicenieeeecteceeeeeceeeceeee e 12
Quality of Materials and InSpection ............cccceeveeeriieiervrenrseecearennenae 12
RECOTAS ..ottt 12
AUGITS ..ottt st e et et e et e s et e e e et e e et e sen e naeeanes 12

ARTICLE IV

CUSTOMER COVENANTS

Access to Facilities; Grant 0f LICENSE ......cccveeeervverieiiiiieecrcveeee e 13
ReMOte ACCESS..ciiiiriiiiiiiiieiiieccte ettt 13
Compliance With Laws .......ccoociiiiiiiiiiiiiiniiiniinee e 13
Project Specific Customer Responsibilities........c..cccceeeeenecrcrivesicnnene 13
Governmental ApProvals.........cccoeeverirrierieeneeneneenereeeneeereeeeeeas 14
NOtiCe Of DAMAZE ...cvveiveeiieiiirerieeeeente et esee et e st e e et e s nesseeeeeas 14
ENEIZY SUPPLY eeorieieiieieerecre ettt sttt ene e 14
Information REPOrting ........ccccevvevrerrrereriineeiieceenreneereseeeresneseseens 14

-i-



Section 4.9
Section 4.10
Section 4.11

Section 5.1
Section 5.2

Section 6.1
Section 6.2
Section 6.3
Section 6.4

Section 7.1
Section 7.2
Section 7.3

Section 8.1

Section 9.1
Section 9.2
Section 9.3
Section 9.4
Section 9.5
Section 9.6
Section 9.7

Section 10.1
Section 10.2
Section 10.3

TABLE OF CONTENTS

-ii-

(continued)
Page
MaAINTENANCE.....coiiuiiie ittt crtie e e ne e e s e e snarresessnareeesessnnens 14
ARErations t0 ECMS ....oocoivviiiiiiiiiieiecicitiniee e eesartner e e e e e e s 14
Tax-Exempt FINANCINg ......cccoevieiiriieeiiiinieie et seenens 15
ARTICLE V
CHANGE TO SERVICES
Change OTders .....c.c.eoiiriirreiniieieeteirenre et re et et s e e e s 15
Installation Work Delays ........ccccoveierieniinieniiinienceeicrccsnesieeeee e 15
ARTICLE VI
INSURANCE; CASUALTY OR CONDEMNATION
Provider INSUFancCe ........cccouveiveiiiiiieeiieec et ceeveee e 15
CUSIOMET INSUTANCE ...uvvvrerieeieeiniieirerieererersceeresisssrnrreeesreeeessnesosassassnsens 16
Casualty or Condemnation ...........ccccevcveerieeneeeieeeecreeesreeseresenseenneennes 16
Insurer QUalifiCations .........ccccecuerierieneniieeieere e 16
ARTICLE VII
PROJECT OWNERSHIP
I ettt ettt e et s e s et ne e s s ntaeesensnaes 16
RISK OF LOSS 1ttt ettt ettt e s enenene e s sesonane e sessannes 17
Environmental At_tributes; Other InCentives.........ooovvveveeveeeovveeeiiienne 17
ARTICLE VIII
SAVINGS
SAVINES....vtiiieieeie ettt ettt eie et r s s e s e e e e e e e e e b e s e e rs e seanans 17
ARTICLE IX
PAYMENT
INVOICINE ..ttt et e e e sna et 18
Payment .....c...cooiiiiiieee ettt 18
UHEY BILIS couviniereecteeeee ettt st eneens 18
RECONCIIATION ....vviiiiieiiiiiis ettt s e e e e e s eatsesesean 18
Unconditional Payment Obligation .........c.ccccceeverervieienennnneeseneennens 18
Payments Subject to Annual Appropriation ...........cceeceeeveeveereeereennen. 19
FUNAING ...ttt st 19
ARTICLE X
FORCE MAJEURE
Excused Performance ......ooooevvveeeeieiiiiiiiiiernireetiee e seessssaseaeenees 19
Settlement Of SIIKES......uvviiiiiiiiiieeeee et sarae e e 20
Burden of Proof .........oo ittt stee s saeae e s e 20



Section 11.1
Section 11.2
Section 11.3
Section 11.4
Section 11.5
Section 11.6
Section 11.7
Section 11.8

Section 12.1
Section 12.2
Section 12.3

Section 13.1

Section 14.1
Section 14.2

Section 15.1
Section 15.2

Section 16.1
Section 16.2
Section 16.3
Section 16.4
Section 16.5

Section 16.6

TABLE OF CONTENTS

(continued)
Page
ARTICLE XI
DEFAULT AND REMEDIES

Customer Events of Default...........cocceoiniiniinniininiienienceene 20
Remedies Upon Customer Default...........cccoieiiniiivnvencninnnnicenee 21
Provider Events of Default ........cccooveeiniiiininiicineniiceeeceeeee 22
Remedies Upon Provider Default...........ccccoooveiiinniiinnincneneenne. 22
Agreement to Pay Attorneys’ Fees and Expenses ........cccocvcevvvieneene. 23
No Remedy EXCIUSIVE ...cceoveiviiiiiciinienitiiceicrcceeneectcete st eee e 23
No Additional Waiver Implied by One Waiver........c.ccccecvevrerererennnne. 23
Liquidated Damages AmMOUNL.........ccccecverierienerierieenecoineriesreeeesenae 23

ARTICLE XII

DISPUTE RESOLUTION

PrOCEAUIE ...ttt 23
Continuation 0f WOTK .......coevecevieiiiiniiciiccec e e enenens 24
Continuation of Payment ........ccccoovvecveeiirinnieerenieneecescie e 24

ARTICLE XIII

INDEMNIFICATION

INdemMNifiCatiON. .. c.cceveruireeiieiieitee e sttt 24

ARTICLE XIV
REPRESENTATIONS AND WARRANTIES
Provider Representations and Warranties..............cccevevevereneencecnnnes 25
Customer Representations and Warranties........c..ccccveeevveerirerieennnes 26

ARTICLE XV

ASSIGNMENT
Assignment by Provider .......c.cccoevveviinienieiinicenenccnienieeseeeee e 26
Assignment by CUSLOMET........c.coviiiieriinrenrerienienirenieeeeneeesesesreenees 27

ARTICLE XVI

CITY REQUIRED PROVISIONS

Prompt Payment to Subcontractors ...........cccoeveiveiviiinnnicnicnneneennnes 27
Whistleblower ProteCtion ..........ccoceeierienieienirirceiinsenicneeceeeveneees 28
Liquidated Damages for Failure to Promptly Pay .........c..ccocceceeeeneee. 28
Action by the CUSIOMET ........cocoiviiiiiieiirteieieecetcere et ee e 28
Business Enterprises Owned by People With Disabilities
(BEPD) .ottt sttt st seesee sttt st 29
WAEES cierieeeiieeeeire ettt e sttt s et st s s sna e ssseeeane 29



TABLE OF CONTENTS

(continued)

Page

Section 16.7 " Business Relationships With Elected Officials MCC Sect. 2-
156-030(D) cvveeveeeereereeiereeeee ettt e e esteeree s e st e et et e saeesnasnaeas 30

Section 16.8 MCC 1-23 and 720 ILCS 5/33E Bribery, Debts, and
_ Debarment CertifiCation .........coccvevevierniieennieeennreeeeieeessieeseeeeeesnens 31
Section 16.9 Federal Terrorist (NO-Business) LiSt ........cccccocveevenneniecrenenneenennen. 31
Section 16.10 Inspector General and Legislative Inspector General......................... 32
Section 16.11 Governmental Ethics Ordinance 2-156 ........cccooeeciiviiieiiiieineceeeen. 32
Section 16.12 Restrictions on Business Dealings........cccceeerveeveriieenieenenneenieneenen. 32
Section 16.13 Debts Owed to the City; Anti-Scofflaw, MCC Sect. 2-92-380 .......... 34
Section 16.14 Shakman ACCOTA.......coociiiciiiiiiieececeecre ettt sae e eae e e s aae s 34
Section 16.15 Duty to Report Corrupt or Unlawful Activity ......ccccceveericrvienvenninenen. 36
Section 16.16 MBE/WBE Program Participation and Goals .......c..cccccceverrenceninnnen. 36
ARTICLE XVIHI
MISCELLANEOUS

Section 17.1 ENtire AGreCment ........ccecvivrvirrrerieenireeriernnesoeesosenesseessnnsesensssensssenens 36
Section 17.2 EXRIDIES ..cuiiiiiiiieeecc ettt ettt et 36
Section 17.3 AMENAMENES ....viiiiiieierirreiecre et saenee e eneeseees 36
Section 17.4 L0 174 10) 1 - U USSP 36
Section 17.5 SEVETADILILY ...eeiviiieciieeeieeec ettt e et e s 36
Section 17.6 INOLICES ...t vteiereie e rte et et e st e re s e e eeesvbassresbessaessaesatesusesasnseasensnsnans 36
Section 17.7 INO WaALVET ...ttt et e te et et e satesteesaesseesbeste st e seenseesaeennens 37
Section 17.8 SuccesSOrs and ASSIENS ..cc.cerveeierreeriererereerireneeerereeeeeeeesseesseessenaes 37
Section 17.9 No Joint Venture or Partnership ........ccocccvveveviinncinrcnineinncrineneienns 37
Section 17.10 DISCIAIMET ... .cveiiieiiienieecree ettt e e st e aesen e 37
Section 17.11 Further ASSUIANCES .......covevvereerieieiinieneenresteseeeeenee e eneene e saeennenes 38
Section 17.12 PLIOTILY ..eeeieeieecte ettt ettt ae e s e s te e s ene s sbesbaeanaaeesas 38
Section 17.13 GOVEINING LaW .....ccviiiiiieiececeeeeiceeee e ee st se e s seesnnens 38
Section 17.14 Waiver of Jury Trial......cc.oooveviriiiieciiieciicereccee e ne e 38
Section 17.15 COUNLEIPATES....ecuveeiieeiieerteenieeriteesiaeesvessaesstaesssessssseasesessssessssesseessnes 38

Exhibits

Exhibit A — Description of Facilities; Scope of Work
Exhibit B — Savings Methodology and Calculation
Exhibit C — Customer Project-Specific Obligations
Exhibit D — MBE/WBE Special Conditions

-1v-



ENERGY SERVICES AGREEMENT

This ENERGY SERVICES AGREEMENT (this “Agreement”), dated the _ day of
December, 2013 (the “Effective Date”), is by and between CHICAGO INFRASTRUCTURE
TRUST, an Illinois nonprofit corporation (the “Provider”) and the CITY OF CHICAGO, a home
rule unit of local government under the Constitution and laws of the State of Illinois (the
“Customer”) (each of the Customer and the Provider, a “Party” and collectively, the “Parties™).

RECITALS

WHEREAS, the Provider is authorized and empowered pursuant to the provisions of an
ordinance adopted by the City Council of the City (the “City Council”) on April 24, 2012, as
amended by an ordinance adopted by the City Council on [DATE], and a resolution adopted by
the board of directors of the Provider on [DATE] to, among other things, acquire and finance
certain energy conservation projects for the benefit of the Customer; and

WHEREAS, the Customer desires to engage the Provider to procure, install, implement,
own, operate and maintain certain energy conservation measures and energy efficiency measures
(as further described herein, “ECMs”), to be located at certain facilities of the Customer (as
further described herein, the “Facilities”) for the purposes of achieving energy and operational
savings at the Facilities subject to the terms and conditions of this Agreement; and

WHEREAS, the Provider desires to procure, install, implement, own, operate and
maintain the ECMs and measure and verify energy and operational savings produced by the
ECMs under the terms and conditions of this Agreement;

NOW THEREFORE, in consideration of the premises and the mutual promises and
agreements of the Parties herein expressed, the Parties, intending to be legally bound, hereby
agree as follows:

ARTICLE 1
DEFINITIONS

Section 1.1 Definitions. Terms used in this Agreement shall have the meanings
set forth in this Article I unless a different meaning clearly appears from the context.

“Agreement” means this Energy Services Agreement, together with all appendices,
exhibits and schedules thereto, as any of them may be amended.

“Business Day” means any Day other than a Saturday, Sunday or a Day observed as a
holiday by the Customer, the State of Illinois or the United States government, except that in the
event that an obligation to be performed under this Agreement falls due on a Day other than a
Business Day, the obligation shall be deemed due on the next Business Day thereafter (with no
additional charge for such deferral).

“Change Order” means a written order signed by the Parties authorizing an addition,
deletion or other change in the Installation Work, the Installation Schedule or the Project Costs
or any other obligation of the Provider or the Customer pursuant to this Agreement.



“Commission” means the Public Building Commission of Chicago, a public body
corporate and politic of the State of 1llinois.

“Concealed Conditions” means subsurface or otherwise concealed physical conditions at
the Facilities of an unusual nature that differ materially from those conditions ordinarily found to
exist and generally recognized as inherent in construction activities of the type and character as
the Installation Work, and that the Provider could not have discovered through the exercise of
reasonable diligence during the performance of the Investment Grade Audit unless excluded
thereunder.

“Customer Equipment” means all Customer-owned and leased equipment and fixtures
located at the Facilities or related thereto that may affect the energy consumption savings that
may be achieved by the ECMs.

‘d_)gy” means a calendar day and shall include Saturdays, Sundays and holidays.

“Determination of Taxability” means any determination, decision or decree by the
Commissioner of Internal Revenue or any court of competent jurisdiction that an Event of
Taxability shall have occurred.

“Discount Rate” means percent ( %).

“Dispute” means a Savings Dispute or a Non-Savings Dispute.

“Documents” means this Agreement with conditions set forth herein, the Plans and
Specifications, the Installation Schedule, any Change Orders and any modifications to the
foregoing documents issued after execution of this Agreement.

“ECMs” means the equipment, devices, materials, and/or software to be acquired and
installed at the Facilities by the Provider and all related services as described in Exhibit A.

“Environmental Attributes” means all rights, credits (including tax credits), rebates,
grants, benefits, reductions, offsets, and allowances and entitlements of any kind, howsoever
entitled or named (including carbon credits and allowances), whether arising under federal, state
or local law, international treaty, trade association membership or the like, arising from the
development or installation of the ECMs and the reduction of energy usage at the Facilities.
Without limiting the foregoing, “Environmental Attributes” includes utility rebates or incentive
programs, green tags, renewable energy credits, tradable renewable certificates, portfolio energy
credits, the right to apply for (and entitlement to receive) incentives under any state tax credit
program, grants from nongovernmental organizations, and the right to claim federal income tax
credits under Sections 45 and/or 48 of the Internal Revenue Code.

“Event of Taxability” means if as the result of any act, failure to act by the Customer or
any misrepresentation or inaccuracy in any of the represéntations, warranties or covenants
contained in this Agreement by the Customer, the interest on any tax-exempt financing for the
Project is or becomes includable in Lender’s gross income for federal income tax purposes.




“Expected Savings Production” means, at any time, the Savings expected to be produced
by the Project during the remaining Term of this Agreement as determined in accordance with
Exhibit B and based on the underlying assumptions and performance projections for the Project.

“Fair Market Value” means the value determined on the following basis: (i) the subject
value shall be the amount which would be obtained in an arm’s length transaction between an
informed and willing buyer (who is not a used equipment dealer), and an informed and willing
seller under no compulsion to sell; (ii) the costs of removal of the equipment from its then
location shall not be a deduction from such value; and (iii) in determining any such value, to the
extent the Customer is obligated to maintain any equipment, it shall be assumed (whether or not
the same be true) (A) that such equipment has been maintained and is in the condition required in
accordance with this Agreement, and (B) such value has not been diminished due to the
existence of any damage history.

“Force Majeure Event” means any cause beyond the reasonable control of, and not due to
the fault or negligence of, the Party affected, and which could not have been avoided by due
diligence and use of reasonable efforts, including, but not limited to, drought, flood, earthquake,
storm, mudslide, fire, lightning, epidemic, war, riot, civil disturbance, sabotage, explosions,
material changes in Law, or strikes or labor disputes. “Force Majeure Event” also means the
failure of any contractor to a Party hereto to furnish labor, services, materials or equipment, but
only if such failure is itself due to a Force Majeure Event (as defined in the previous sentence).

“Hazardous Materials” means all hazardous or toxic substances, wastes or other
pollutants, including petroleum, petroleum hydrocarbons or petroleum products, petroleum by-
products, radioactive materials, asbestos or asbestos-containing materials, gasoline, diesel fuel,
pesticides, radon, urea formaldehyde, lead or lead-containing materials, polychlorinated
biphenyls; and any other chemicals, materials, substances or wastes in any amount or
concentration which are now included in the definition of “hazardous substances,” “hazardous
materials,” “hazardous wastes,” “extremely hazardous wastes,” “restricted hazardous wastes,”
“toxic substances,” “toxic pollutants,” “pollutants,” “regulated substances,” “solid wastes,” or
“contaminants” or words of similar import, under any applicable law.
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“Independent Engineer” means a third party professional engineering firm, which firm
shall be reasonably acceptable to both the Provider and the Customer.

“Installation Schedule” means the construction schedule included in Exhibit A hereto for
the Installation Work that includes, without limitation, a schedule related to the entire Project and
for each ECM, and that provides for expeditious and practicable execution of all aspects of the
Installation Work.

“Installation Work” means the work and services required by the Documents during the
implementation of the ECMs prior to the Substantial Completion Date and the completion of any
related Punch List items and during any period of time during which the Provider is required to
correct or replace its work and services pursuant to this Agreement, whether completed or
partially completed and, includes all labor, materials, equipment, and services provided or to be
provided by the Provider to fulfill the Provider’s obligations under this Agreement.




“Interim Completion” means the achievement of the requirements for Substantial
Completion for a particular ECM(s) prior to the Substantial Completion Date.

“Investment Grade Audit” means the report prepared by [ESCO] that sets forth, among
other things, (a) an assessment of the energy consumption characteristics of each Facility, (b)
specific energy analysis related to each Facility and its operation, and (c) recommendations for
projects or programs to achieve cost and/or energy savings in the operation of the Facilities.

“Law” means any applicable constitution, charter, act, statute, law (including common
law), ordinance, code, rule, regulation, judgment, decree, writ, order, permit, approval, or the
like, as any of the foregoing may change from time to time, of any federal, state or local
government or any agency, department, authority, court, political subdivision or other
instrumentality thereof.

“Lender” means any one, several or all of the banks, financial institutions, and
bondholders (or trustees, agents, or representatives on their behalf) providing financing, credit
support, credit enhancements and/or permanent debt financing for the construction and/or
operation of the Project on behalf of the Provider.

“Liquidated Damages Amount” means, at any time, the amount equal to the net present
value of  percent (__ %) of the Savings, plus any unearned Environmental Attributes,
calculated at the Discount Rate, assuming the Project will produce Savings at the Expected
Savings Production for the remaining Term.

“M&V Services” means the measurement and verification services and other services to
be performed described in Exhibit B of this Agreement which M&V Services shall commence on
the earlier of (i) the first Interim Completion for a particular ECM or (ii) the Substantial
Completion of the Project.

“MCC” means the Municipal Code of Chicago.

“Measured Savings” means energy and operational savings achieved by the ECMs as
determined pursuant to Exhibit B.

“Non-Savings Dispute” means any claim, dispute, controversy or other matter arising out
of or related to the validity, scope, making, interpretation, enforceability, performance, breach of,
or relating in any way to this Agreement or the relationship between the Parties created by this
Agreement or the subject matter of this Agreement, including but not limited to the authority or
capacity of any signatory to this Agreement, but excluding a Savings Dispute.

“Period” means the semi-annual period commencing with the semi-annual period
following the Substantial Completion Date or Interim Completion of ECM(s), as applicable.

“Plans and Specifications” means the drawings, specifications, designs, plans, and related
documents, prepared by or on behalf of the Customer, the Provider, and/or Subcontractors in
connection with the Project.



“Project” means the design, engineering, installation, repairs, retrofit, and implementation
of the ECMs, as more fully described in Exhibit A hereto and the other terms and provisions of
this Agreement.
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Work.

Project Costs” means the costs incurred by Provider in performing the Installation

“Punch List” means minor items of Work to be completed after Substantial Completion,
which do not prevent an ECM or the Project from being used for the purpose for which it is
intended and which will not prevent the issuance of applicable permits or certificates for such
use.

“Savings” means Measured Savings and Stipulated Savings.

“Savings Dispute” means any claim, dispute, controversy relating to an invoice for
payment related to Savings.

“Savings Percentage” is defined in Section 8.1 of this Agreement.

“Services” means the Installation Work and the M&V Services.

“Stipulated Savings” means energy and operational savings agreed by the Parties to be
achieved as a result of the ECMs as more particularly described in Exhibit B.

“Subcontract” means an agreement between the Provider and a Subcontractor to provide
all or a portion of the Services.

“Subcontractor” or “Subcontractors” means one or more person or entity that furnishes
labor, services, material, or equipment to the Provider or any other Subcontractor to the Provider.

“Substantial Completion” means the date that is the later of the following: (i) the
Provider has determined that the Installation Work is sufficiently implemented in accordance
with the Documents, including commissioning of any systems required by the Documents, so
that the Customer may realize the benefits of the Project or the particular ECM, as the case may
be, and is fully complete except for minor items, adjustments, and/or corrections that do not
interfere with the Customer’s use and occupancy of the Facilities; or (ii) if the nature of such
Installation Work requires that a certificate of occupancy be issued, it means the date of issuance
of the required certificate of occupancy for the portion of the Facilities related to such
Installation Work.

“Substantial Completion Date” means a date no later than ,20
subject only to extension as provided in this Agreement.

“Tax_Certificate” means the Tax Certificate executed and delivered by the Provider in
connection with the tax-exempt financing of the Project.




“Term” means the period of time from the Effective Date until [SCHEDULED END
DATE], unless extended pursuant to the terms of this Agreement.

Section 1.2 Rules of Interpretation. Unless otherwise required by the context in
which any term appears: (a) capitalized terms used in this Agreement have the meanings
specified in this Article; (b) the singular shall include the plural and vice versa; (c) references to
“Articles,” “Sections,” “Schedules,” “Annexes,” “Appendices”, “Attachments”, or “Exhibits” (if
any) shall be to articles, sections, schedules, annexes, appendices, attachments or exhibits (if
any) of this Agreement and references to a Schedule, Annex, Appendix, Attachment, or Exhibit
shall mean the referenced Schedule, Annex, Appendix, Attachment, or Exhibit and any sub-
exhibits, sub-parts, components or attachments that form a part thereof; (d) all references to a
person or entity includes its successors and permitted assigns, and in the case of a governmental
authority, any person succeeding to its functions and capacities; (e) the words “herein,” “hereof”
and “hereunder” shall refer to this Agreement as a whole and not to any particular section or
subsection of this Agreement; (f) all accounting terms not specifically defined herein shall be
construed in accordance with generally accepted accounting principles in the United States of
America, consistently applied; (g) references to this Agreement shall include a reference to all
appendices, annexes, schedules and exhibits hereto, as the same may be amended, modified,
supplemented or replaced from time to time; (h) references to any agreement, document or
instrument shall mean a reference to such agreement, document or instrument as the same may
be amended, modified, supplemented or replaced from time to time (provided that no such
amendment, modification, supplement or replacement shall serve to eliminate or lessen any
Party’s obligation under this Agreement as in effect on the Effective Date without the other
Party’s written consent) and any term defined or provision incorporated in this Agreement by
reference to another document, instrument or agreement shall continue to have the meaning or
effect ascribed thereto whether or not such other document, instrument or agreement is in effect;
(i) the use of the word “including” in this Agreement to refer to specific examples shall be
construed to mean “including, without limitation” or “including but not limited to” and shall not
be construed to mean that the examples given are an exclusive list of the topics covered; (j)
references to Laws shall mean a reference to such Laws as the same may be amended, modified,
supplemented or restated and be in effect from time to time; (k) the gender of all words used
herein shall include the masculine, feminine and neuter; and (1) the term “or” is not exclusive.

ARTICLE II
TERM; DISPOSITION OF ECMS

Section 2.1 Term.

(a) This Agreement shall be in effect for the Term, unless terminated earlier in
accordance with the provisions hereof. The Provider agrees to undertake the Installation Work
in accordance with the Installation Schedule.

(b) At the end of the original Term, the Parties may, upon mutual agreement in
writing, elect to extend the Term for one (1) period of up to five (5) years.



Section 2.2 Substantial Completion: Interim Completion.

(a) The Provider will commence the Installation Work within thirty (30) days after
the date of this Agreement and will achieve Substantial Completion of the Project no later than
the Substantial Completion Date; provided, however, the Provider may achieve Interim
Completion for a particular ECM(s) in advance of the Substantial Completion Date. When the
Provider determines that it has achieved Substantial Completion or Interim Completion of the
entire Project or a particular ECM, as the case may be, the Provider will provide written notice of
Substantial Completion or Interim Completion and a Punch List to the Customer. If the
Customer does not concur that the Installation Work has achieved Interim or Substantial
Completion and/or that the Punch List is not complete or correct, then the Customer shall notify
the Provider within thirty (30) days of any discrepancies. To the extent the Provider does not
dispute the discrepancies raised by the Customer, the Provider shall (i) promptly and diligently
correct the Work to conform to the description of the Work set forth herein, and resubmit the
certificate of Interim or Substantial Completion to the Customer, and (ii) promptly complete all
items on the Punch List. If the Provider disagrees with the discrepancies raised by the Customer,
the Provider shall notify the Customer of a dispute and such dispute shall be resolved in
accordance with paragraph (b) below. If the Customer does not deliver written notice to the
Provider within thirty (30) days of receiving the certificate of Interim or Substantial Completion
and the Punch List, the Customer will be deemed to have agreed to, signed and returned the
certificate of Interim or Substantial Completion and the Punch List.

(b)  Any disputes concerning the Interim or Substantial Completion of the Work will
be resolved by submitting the issue to an Independent Engineer. The Independent Engineer shall
be authorized to make determinations and bind the Parties on issues related solely to
interpretations or adequacy of the Plans and Specifications or the execution and/or completion of
the Installation Work embodied in the Plans and Specifications as it relates to the determination
of Interim or Substantial Completion. The Independent Engineer shall not have the authority to
render determinations regarding delay claims, payment disputes or other contract disputes that do
not involve or arise out of the content of the Plans and Specifications and/or the quality of the
execution of the Installation Work. All disputes beyond the authority of the Independent
Engineer shall be resolved pursuant to Article XII herein. The determination of the Independent
Engineer with respect to Interim or Substantial Completion will be final and binding upon the
Parties. The Provider and the Customer shall share equally the costs or fees for such firm in
connection with such dispute resolution process.

Section 2.3 Fair Market Value Purchase Option.

(a) Provided that no Default by Customer has occurred and is continuing, at the end
of the Term the Customer shall have the option upon written notice to the Provider at least sixty
(60) Days prior to the end of the Term and payment of all amounts then due in respect of Savings
pursuant to Section 8.1 to purchase the ECMs at their Fair Market Value.

(b)  The Parties shall consult for the purpose of determining the Fair Market Value of
the ECMs and any values agreed upon in writing between the Parties shall be binding. If the
Parties fail to agree upon any such value within thirty (30) days of the commencement of such
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consultation, the Provider shall then appoint an independent appraiser (reasonably acceptable to
the Customer) to determine the applicable value, and such determination by the independent
appraiser shall be set forth in a written opinion delivered to the Parties within thirty (30) days
after such appointment and shall be binding on the Parties in the absence of fraud or manifest
error. The independent appraiser shall make any such determination acting reasonably and in
good faith and utilizing the definition of Fair Market Value, including all assumptions. The
Customer agrees to pay the costs and expenses of any such determination and appraisal.

(©) Notwithstanding the foregoing, the Customer shall have a period of five (5) days
after agreement by the Parties on the Fair Market Value, or receipt by the Customer of the
determination of the independent appraiser, as the case may be, to confirm or retract its decision
to exercise the purchase option under this Section 2.3.

(d) Upon the payment of the purchase price of the ECMs and all other amounts due
and payable under this Agreement, the Provider shall transfer to the Customer ownership of the
ECMs, the related Plans and Specifications, any related manufacturer warranties and its interest
in the Facilities (free and clear of any liens, claims, security interests or other encumbrances)
promptly upon payment by the Customer of such purchase price.

Section 2.4 Disposition of the ECMs by the Provider. At the end of the Term if
the Customer does not elect to purchase the ECMs pursuant to Section 2.3, the Provider may, at
its sole option, either (i) subject to the Provider’s compliance with the other terms and conditions
of this Agreement, surrender possession and transfer ownership of all or a portion of the ECMs
to the Customer or (ii) at its own expense and upon the Provider providing evidence reasonably
satisfactory to the Customer of the Provider’s ability to pay such expense, remove all or a portion
of the ECMs within a period of one hundred eighty (180) Days from the last Day of the Term
and leave the Facilities, return the Facilities to their original condition, except for ordinary wear
and tear, and leave the Facilities in neat and clean order. If the Provider fails or is unable to
provide to the Customer such evidence of its ability to pay such expense, the Provider shall be
deemed to have surrendered possession and transferred ownership of the ECMs to the Customer
(and, in the event of such surrender, the Provider shall, within ten (10) Business Days of the
surrender occurring deliver to the Customer such documents evidencing the transfer of title as
are reasonably acceptable to the Customer). If the Provider determines to surrender possession
of the ECMs, the Provider will transfer to the Customer ownership of such ECMs, the related
Plans and Specifications, any related manufacturer warranties and its interest in the Facilities
(free and clear of any liens, claims, security interests or other encumbrances). If the Provider
determines to remove all or a portion of the ECMs and fails to remove them within the agreed
upon period, the Customer shall have the right, at its option, to remove the ECMs to a public
warehouse or other storage location or dispose of them, and restore the Facilities to their original
condition, except for ordinary wear and tear, at the Provider’s reasonable cost.

ARTICLE III
SERVICES AND RELATED OBLIGATIONS

Section 3.1 Subcontractors; Project Manager.




(a) The Provider shall perform and execute the provisions of this Agreement as an
independent contractor and shall not be a partner, agent or employee of the Customer. The
Provider shall have the right to have any of the Services performed by Subcontractors pursuant
to written subcontracts between the Provider and such Subcontractors. No contractual
relationship shall exist between the Customer and any Subcontractor with respect to the
Installation Work to be performed hereunder. No Subcontractor is intended to be or shall be
deemed a third-party beneficiary of this Agreement, unless otherwise expressly stated herein
with respect to limitations of liability. The Provider shall be responsible to the Customer for acts
and omissions of the Subcontractors, their agents and employees, and any other persons
performing portions of the Services on behalf of the Provider, to the same extent as the acts or
omissions of the Provider hereunder.

(b) Pursuant to [CIT/PBC Agreement], the Provider has retained the Commission as
its construction and program manager for the Project and the Services and, in such capacity, the
Commission has the authority to act on behalf of the Provider in connection therewith.

Section 3.2 Installation Schedule. = The Provider shall submit a revised
Installation Schedule when the Provider’s planned construction sequence is changed or when
Project changes are made that affect the Installation Schedule. Any changes to the Installation
Schedule which would extend the Substantial Completion Date beyond one hundred eighty (180)
Days past the originally scheduled Substantial Completion Date shall be subject to review by the
Customer.

Section 3.3 Supervision and Performance of the Services; Safety.

(a) The Provider shall supervise, perform, and direct the Services using the
professional skill, care, and attention reasonably required for projects similar to the Project. The
Provider shall be solely responsible for and have control over means, methods, techniques,
sequences, and procedures and for coordinating all portions of the Installation Work. The
Provider will, at all times, act in the best interest of the Customer.

(b) Notwithstanding any other provision herein, the Provider shall directly or through
Subcontractors design, engineer, procure, construct, commission and test the Project in a good
workmanlike and quality manner, with all reasonable care, skill and diligence. The Customer
shall have reasonable opportunity to review the Plans and Specifications prior to the performance
of Installation Work. The purpose of the Customer’s review shall be to ascertain the
compatibility of the Provider’s design with existing facility systems and, based on the
Customer’s knowledge and experience in the operation of the facilities, advise the Provider
regarding the impact of proposed ECMs on operating costs. The Provider shall at all times
remain wholly responsible and liable for the design of the Project.

(¢)  The Provider shall be responsible for maintaining and supervising reasonable
safety precautions and programs in connection with the performance of the Services. The
Provider shall take reasonable precautions for safety of, and shall provide reasonable and
appropriate protection to prevent damage, injury or loss to (1) employees performing the
Services and other persons who may be affected thereby; (2) the Installation Work and materials
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and equipment to be incorporated in the Project; and (3) other property at the Facilities or
adjacent thereto.

(d) The Provider must employ only competent and efficient workers and whenever, in
the opinion of the Customer, any such worker is careless, incompetent, violates safety or security
rules, obstructs the progress of the work or services to be performed under this Agreement, acts
contrary to instructions or acts improperly, or fails to follow the safety requirements of this
Agreement, the Provider must, upon request of the Customer, discharge or otherwise remove
such worker from the work or services to be performed under this Agreement and must not use
such worker again, except with the written consent of the Customer. The Provider must not
permit any person to work upon the work or services to be performed under this Agreement or
enter into any buildings connected therewith who is under the influence of intoxicating liquors or
controlled substances.

Section 3.4 Use of Facilities. The Provider shall confine its operations to the
portions of the Facilities identified in the Documents or otherwise approved by the Customer,
and shall not unreasonably encumber the portions of the Facilities used for the Installation Work
with materials, equipment, or similar items. The Provider and all Subcontractors shall use only
such entrances to the Facilities as are designated by the Customer. During occupied hours, the
Provider shall limit construction operations to methods and procedures that do not adversely and
unduly affect the environment of occupied spaces within the Facilities, including but not limited
to creating noise, odors, air pollution, ambient discomfort, or poor lighting. The Provider is
responsible for conducting the Services in such a manner as to minimize debris left in the
Facilities or public way and shall provide clean-up as required by the Customer. Whenever the
Customer determines any type of operation constitutes a nuisance, the Provider will immediately
proceed to conduct its operations in an approved manner. Upon completion of work activities,
the Provider must remove all materials, tools and machinery and restore the site to the same
general condition that existed prior to the commencement of its operations. While on Customer
premises, the Provider will not store any equipment, tools or materials without prior written
authorization from the Customer. The Customer will not be responsible for or liable to pay the
Provider for any loss of equipment, tools, or materials stored in unsecured areas without proper
authorization. The Provider shall promptly report to the Customer any death, lost time injury, or
property damage to the Customer’s property that occurs on the Facilities or as part of the
Provider’s operation of the Project on the Facilities. The Customer may at any time require
additional provisions if such are deemed necessary for public safety or convenience.

Section 3.5 Permits and Approvals. Except for those permits and fees that are
specified in the Documents as the responsibility of the Customer, the Provider shall secure and
pay for necessary, licenses, building permits, approvals, assessments and charges required for the
proper execution and completion of the Installation Work.

Section 3.6 Commissioning; Testing. The Provider shall conduct a thorough and
systematic performance test of each ECM in accordance with Exhibit A, and demonstrate that all
ECMs comply with the requirements of the Documents. The Provider shall correct or adjust all
deficiencies in operation of the ECMs identified during the course of the tests described in this
Section. :
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Section 3.7 Concealed Conditions; Hazardous Materials.

(a) The Provider shall immediately notify the Customer if it encounters Concealed
Conditions at the Facilities prior to significantly disturbing the same. If such Concealed
Conditions cause an increase in the Provider’s cost of, or time required for, performance of any
part of the Installation Work, the Provider and the Customer shall agree, by Change Order, on
how to proceed and any adjustment to the Installation Schedule and the Savings Percentage
related thereto.

(b) The Provider is responsible for all Hazardous Materials that it or its
Subcontractors or suppliers bring to or use at the Facilities (“Provider’s Hazardous Materials™).
The Customer will be responsible for all other Hazardous Materials present or occurring on the
Facilities (“Customer’s Hazardous Materials”). The Customer will advise the Provider of any
risk of exposure to the Customer’s Hazardous Materials prior to any Installation Work. The
Provider may temporarily interrupt the Installation Work and will promptly inform the Customer
if it reasonably believes there is undue risk of exposure to Customer’s Hazardous Materials. The
Provider will cooperate with the Customer to determine when it and others under its control may
safely resume interrupted Installation Work. The Provider will be entitled to a change in the
Installation Schedule and the Savings Percentage in connection with such interruption.

Section 3.8 Operation and Maintenance of Project. The Provider shall operate
and maintain the ECMs in accordance with accepted industry practices for the purposes for
which the ECMs were designed. The Provider shall retain the sole right to specify operating
policies and procedures related to the Project and, subject to thirty (30) days’ prior written notice
to, and consultation with, the Customer, may modify such policies and procedures from time to
time.

Section 3.9 Provider Improvements. The Provider may, at any time during the
Term and at its cost, change or modify the ECMs or implement additional ECMs for the purpose
of generating incremental Savings and/or optimizing the performance of its ECMs; provided,
however, that no such change, modification or implementation of additional ECMs shall occur
without at least thirty (30) days’ prior written notice to, and consultation with, the Customer.

Section 3.10 Compliance with Laws. The Provider shall comply with all Laws in
the course of performing the Services. If any new or different requirement, condition, change or
anything beyond the Provider’s control alters the Services to be performed hereunder or
adversely affects the Project Costs or the Installation Schedule, including without limitation any
operation or change of Law (including but not limited to changes to Laws imposing sales, use,
excise, transportation, privilege, payroll or occupational taxes or contributions) or requirement in
connection with the financing of the Project that becomes applicable after the date of this
Agreement, then Provider shall be entitled to propose to the Customer adjustments to the
Installation Schedule and the Savings Percentage, and the Parties shall thereafter resolve such
proposal in good faith.

Section 3.11 Taxes. Unless otherwise provided in the Documents, the Provider
shall pay all applicable federal, state or local sales, consumer, use, and other similar taxes for
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which it bears the incidence of taxation during the Term. The Provider shall pay all applicable
real and personal property taxes relating to the ECMs and the Provider’s interest in the Facilities.
Notwithstanding the foregoing, the Provider may contest any such taxes, assessments and other
charges and, in the event of any such contest, may permit the taxes, assessments or other charges
so contested to remain unpaid during that period of such contest and any appeal therefrom. [The
Customer will provide its sales tax exemption certification for purchases of equipment, tools,
materials, and supplies relating to the Project.]

Section 3.12 Intellectual Property. The Provider shall pay all royalties and license
fees related to the Services; shall defend suits or claims for infringement of patent rights required
for the Services to be performed; and shall hold the Customer harmless from loss on account
thereof.

Section 3.13 Standard Working Hours. Pursuant to MCC Section 2-92-220, a
standard working day consists of 8 hours for this Agreement. The Provider shall cause any
Subcontractors providing the Services to coordinate shifts with the Customer. No overtime or
premium pay will be permitted by the Provider unless less otherwise specified in the Plans and
Specifications and authorized by the Customer.

Section 3.14 Quality of Materials and Inspection. The Customer will have a right
to inspect any material to be used in performance of the Services for this Agreement. The
Customer is not responsible for the availability of any materials or equipment required under
this Agreement. The Provider is responsible for the meeting the contractual obligations and
standards regarding the quality of all materials, components, or Services performed under this
Agreement up to the time of final acceptance by the Customer. Non-compliant materials,
components or Services may be rejected by the Customer and must be replaced or re-performed
by the Provider or its Subcontractors at no cost to the Customer. The Customer shall provide
written notice to the Provider indicating the time period in which Provider must, at its expense
or the expense of its Subcontractor, remove from Customer premises, any materials or
components rejected by the Customer. Any and all labor and materials which may be required
to correct or replace damaged, defective or non-conforming products must be provided by the
Provider or its Subcontractors at no cost to the Customer. The Provider must, or cause its
Subcontractors to, correct or replace the incorrect, damaged or defective or non-conforming
goods within seven (7) Business Days of the return unless otherwise provided in the Plans and
Specifications. The Customer will not be subject to restocking charges. Failure to correct or
replace unacceptable goods, or repeated delivery of unacceptable goods, will be an event of
default under this Agreement. Without limiting the scope or duration of any manufacturer’s
warranty ‘provided for specific parts of the work, all work furnished under this Agreement is
guaranteed by Provider (or Provider shall cause its Subcontractor(s) to a guarantee) against
defective materials and workmanship, improper installation or performance, and non-
compliance with this Agreement for a period of one year. Unless otherwise specified, the one-
year period will begin on the date of final acceptance by the Customer.

Section 3.15 Records. Upon request, the Provider must furnish to the Customer
such information related to the progress, execution, and cost of the Services. All books and
accounts in connection with this Agreement must be open to inspection by authorized
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representatives of the Customer. The Provider must make these records available at reasonable
times during the performance of the Services and will retain them in a safe place and must retain
them for at least five (5) years after the expiration or termination of this Agreement.

Section 3.16 Audits. The Customer may, in its sole discretion, audit the records
of the Provider or its Subcontractors, or both, at any time during the term of this Agreement or
within five (5) years after the Contract ends, in connection with the goods, work, or Services
provided under this Agreement. Each calendar year or partial calendar year may be deemed an
“audited period.” If, as a result of such an audit, it is determined that the Provider or any of its
Subcontractors has overcharged the Customer in the audited period, the Customer will notify
the Provider. The Provider must, or cause its Subcontractor to, then promptly reimburse the
Customer for any amounts the Customer has paid the Provider due to the overcharges and,
depending on the facts, also some or all of the cost of the audit, as follows: If the audit has
revealed overcharges to the Customer representing less than 5% of the total value, based on the
contract prices, of the goods, work, or services provided in the audited period, then the Provider
must reimburse the Customer for 50% of the cost of the audit and 50% of the cost of each
subsequent audit that the Customer conducts; if, however, the audit has revealed overcharges to
the Customer representing 5% or more of the total value, based on the contract prices, of the
goods, work, or services provided in the audited period, then Provider must, or cause its
Subcontractor to, reimburse the Customer for the full cost of the audit and of each subsequent
audit. Failure of Provider or its Subcontractor to reimburse the Customer in accordance with
the foregoing is an event of default under this Agreement, and the Provider will be liable for all
of the Customer’s costs of collection, including any court costs and attorneys’ fees.

ARTICLE IV
CUSTOMER COVENANTS

Section 4.1 Access to Facilities; Grant of License. The Customer shall provide
the Provider with access to the Facilities as reasonably necessary to allow the Provider to
perform the Services and any other rights of the Provider hereunder, including ingress and egress
rights to the Facilities for Provider and its employees, and Subcontractors. The Customer hereby
covenants that the Provider shall have access to the Facilities and ECMs during the Term in
order to perform the Services and for so long as needed after termination to remove the ECMs
pursuant to the applicable provisions herein. The Customer and its authorized representatives
shall at all times have access to and the right to observe the Services or ECM removal but shall
not interfere with or handle any Provider equipment or the ECMs without written authorization
from the Provider; provided, however, in the event of a material malfunction or emergency
condition, the Customer shall be permitted to take those actions necessary to prevent injury or
damage.

Section 4.2 Remote Access. The Customer hereby grants to the Provider the
right to connect the ECMs to the necessary intranet and/or internet networks so that it is possible
for the Provider to remotely monitor the performance of the ECMs.
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Section 4.3 Compliance with Laws. The Customer shall comply with all Laws
with respect to the performance of its obligations under this Agreement, including federal, state,
and local anti-discrimination laws.

Section 4.4 Project Specific Customer Responsibilities. The Provider has the
sole right to determine and direct the operating policies and procedures for the ECMs. The
Customer, on behalf and at the direction of the Provider, agrees to undertake the obligations
specified in Exhibit C with respect to the ECMs and the Customer acknowledges that the amount
of its payment obligations under this Agreement have been determined, in part, in consideration
of such undertaking by the Customer on behalf of the Provider.

Section 4.5 Governmental Approvals. The Customer shall cooperate with the
Provider in obtaining any permits or approvals required to be obtained by the Provider relating
this Agreement or the Provider’s performance hereunder; provided that such obligation shall not
require the Customer to waive or otherwise change any Customer-required permit or approval
process. :

Section 4.6 Notice of Damage. @ The Commissioner of the Customer’s
Department of Fleet and Facility Management shall provide prompt written notice to the
Provider of any matters of which it is becomes aware of pertaining to any damage to or loss of
the use of the ECMs or that could reasonably be expected to materially adversely affect the
Services or the Savings.

Section 4.7 Energy Supply. The Customer shall be responsible for maintaining
uninterrupted energy supply and utility service to the Facilities. Except in the case of
emergencies and subject to Article X, the Customer shall provide prompt written notice to the
Provider of any material interruption or alteration of the energy supply or utility service to the
Facilities that could affect the ECMs or the Savings.

Section 4.8 Information Reporting.

“(a) Non-confidential information requested by the Provider and under the Customer’s
control necessary for the performance of the Services shall be furnished by the Customer with
reasonable promptness upon written request by the Provider. Without limiting the foregoing,
such information will include, but is not limited to, the following items: (i) monthly utility
invoices and billing history for all of the meters listed in Exhibit A; (ii) construction documents,
equipment inventories, and other documents that may be helpful in evaluating a Change Order;
and (iii) any data from meters or sub-meters relevant to the Services.

(b) To the extent not otherwise publicly available and upon prior written request of
the Lender, the Customer shall provide the audited financial statements of the Customer with the
unqualified opinion of an independent certified public accountant.

Section 4.9 Maintenance. The Customer agrees to maintain the Facilities and all

Customer Equipment in good repair and in all respects thereof that may affect the Savings that
may be achieved by the ECMs including, without limitation, the condition and integrity of the
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building envelopes of the Facilities and the condition of all energy-consuming Customer
Equipment. The Customer shall ensure the availability of, and maintain during the Term, all
connections between the ECMs and the Facilities and all energy-consuming Customer
Equipment. The Customer shall cooperate with the Provider in establishing and maintaining
such connections.

Section 4.10 Alterations to ECMs. The Customer shall not (i) remove the ECMs
or (ii) alter or change in any way any ECMs that materially damage the functional capabilities or
economic value of the ECMs or have the effect of reducing the Savings that are may be produced
by the ECMs, without the Provider’s prior written consent.

Section 4.11 Tax-Exempt Financing.

(a) It is the intention of the parties hereto that the interest component of debt service
payments received by Lender be and remain excludable from gross income for purposes of
federal income taxation. The Provider and the Customer each covenants that it shall, at all times,
do and perform all acts and things necessary and within its control in order to assure that such
interest shall, for the purposes of Federal income taxation, be excludable from gross income of
the Lender. The Provider and the Customer shall not permit the use of proceeds of any tax-
exempt financing for the Project, or take or omit to take any action, so as to cause such interest
portion to cease to be excludable from gross income of the Lender for the purposes of Federal
income taxation. Without limiting the foregoing, the Provider agrees to comply with its
obligations under the Tax Certificate.

(b) The Provider and the Customer each covenant that it will not take or permit any
action or omit to take any action that would cause the any tax-exempt financing for the Project to
be an arbitrage bond within the meaning of Section 148 of the Internal Revenue Code.

ARTICLE V
CHANGE TO SERVICES

Section 5.1 Change Orders. The Provider may order, or the Customer may
request changes in the Installation Work consisting of additions, deletions, or modifications to
the Installation Work, changes to the Installation Schedule and/or changes to the total Project
Costs. Such changes in the Installation Work shall be authorized only by written Change Order
signed by the Parties, which Change Order shall specify any adjustment to the Installation
Schedule and Savings Percentage related thereto. To the extent the Provider reasonably
determines that any change in the Installation Work requested or directed by the Customer will
materially and adversely impact the availability, timing or amounts of Savings, the Provider shall
have the right, in its sole and absolute discretion, to decline such change in the Installation Work.

Section 5.2 Installation Work Delays. Notwithstanding anything to the contrary
herein, if the Provider is delayed at any time in progress of the Installation Work by labor
disputes, fire, unusual delay in deliveries, abnormal adverse weather conditions that affect the
Installation Work not reasonably anticipatable, unavoidable casualties or any other causes which
are beyond the control of the Provider, then the Term may be extended by Change Order
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provided that: (i) the Provider has notified the Customer in writing of such delay within thirty
(30) days following the date when the Provider becomes aware, or should have become aware
through the exercise of reasonable diligence, of such delay; (ii) the Provider has taken all
reasonable steps to avoid any such delay (including its continuance); and (iii) such delay is not a
theoretical delay but does actually adversely affect the critical path of the Installation Work.

ARTICLE VI
INSURANCE; CASUALTY OR CONDEMNATION

Section 6.1 Provider Insurance. The Provider shall purchase from and maintain
in a company or companies lawfully authorized to do business in the City of Chicago policies of
insurance (a) insuring the ECMs against loss or damage by fire and all other risks covered by the
standard extended coverage endorsement then in use in such jurisdiction, in an amount at least
equal to the full replacement cost of the ECMs and (b) third party liability insurance covering
against legal responsibility to others as a result of bodily injury, property damage and personal
injury arising from the operation and maintenance of the Project. [Notwithstanding the
foregoing, the Customer agrees to include the ECMs under the insurance provided pursuant to
Section 6.2 and acknowledges that the amount of its payment obligations under this Agreement
have been determined, in part, in consideration of such undertaking on behalf of the Provider.]

Section 6.2 Customer Insurance. The Customer shall during the Term maintain
or cause to be maintained (a) casualty insurance insuring the Facilities against loss or damage by
fire and all other risks covered by the standard extended coverage endorsement then in use in the
State in an amount at least equal to the replacement value of the Facilities; (b) liability insurance
naming Customer and the Lender as additional insureds that protects Provider and the Lender
from liability in all events. Notwithstanding the foregoing, the Customer may self-insure against
the risks described the foregoing sentence if the Customer shall furnish to the Provider evidence
of such insurance or self-insurance coverage throughout the Term. The Customer shall not
cancel or modify such insurance or self-insurance coverage in any way that would affect the
interests of the Provider without first giving written notice thereof to Provider at least thirty (30)
days in advance of such cancellation or modification.

Section 6.3 Casualty or Condemnation. If the Facilities[, the ECMs] or any
portion thereof is destroyed, in whole or in part, or is damaged by fire or other casualty or title to,
or the temporary use of, the Facilities[,the ECMs] or any part thereof shall be taken under the
exercise or threat of the power of eminent domain by any governmental body or by any person,
firm or corporation acting pursuant to governmental authority, the Customer will provide written
notice to the Provider promptly upon the occurrence of such event. If such casualty or
condemnation adversely effects the Expected Savings Production, the Customer shall pay to the
Provider within thirty (30) days of written demand therefor the Liquidated Damages Amount or
ratable portion thereof, less the amount of any insurance or condemnation proceeds paid to the
Provider.

Section 6.4 Insurer Qualifications. All insurance maintained hereunder shall be
maintained with companies either rated no less than A- as to Policy Holder’s Rating in the
current edition of Best’s Insurance Guide (or with an association of companies each of the
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members of which are so rated) or having a parent company’s debt to policyholder surplus ratio
of 1:1.

ARTICLE VII
PROJECT OWNERSHIP

Section 7.1 Title. Legal title to and ownership of the ECMs shall remain in the
Provider free and clear of any and all liens, claims, security interests or other encumbrances
caused, created or permitted by the Customer. The Parties agree the ECMs are and will remain
personal property and will not be deemed to be affixed to or a part of the real estate on which it
may be situated, notwithstanding that the ECMs or any part thereof may be or hereafter become
in any manner physically affixed or attached to real estate or any building thereon. Upon the
request of the Provider, the Customer will, at the Customer’s expense, furnish a waiver of any
interest in the ECMs from any party having an interest in any such real estate or building. The
Customer shall not claim depreciation or an investment credit with respect to the ECMs or
otherwise take any action or fail to take any action inconsistent with the Provider’s ownership of
the ECMs.

Section 7.2 Risk of Loss. The Provider shall, except as otherwise provided in
this Agreement, bear risk of loss and have care, custody and control pertaining thereto of any
materials, equipment, spare parts, supplies and maintenance equipment (including temporary
materials, equipment, and supplies) on the Facilities or located off-site, or any other Work
completed with respect to the Facilities until such time that the transfer of care, custody, and
control is effectuated in accordance with the terms of this Agreement. Any ECMs lost, damaged,
stolen or impaired before the transfer of care, custody, and control is effectuated in accordance
with the terms of this Agreement shall be replaced promptly by the Provider. Such replacement
shall be without additional cost except to the extent of the negligence, gross negligence or willful
misconduct of the Customer or any party for which the Customer is responsible.

Section 7.3 Environmental Attributes: Other Incentives.

(a) Environmental Attributes. The Provider shall own, and may assign or sell in its
sole discretion, all right, title, and interest associated with Environmental Attributes.
Environmental Attributes will not be included within any calculation of Savings or otherwise
reduce the Customer’s obligation to pay for Savings hereunder. The Customer agrees to
cooperate with the Provider in obtaining any Environmental Attributes.

(b) Other _Incentives. The Provider shall own, and may assign or sell in its sole
discretion, all right, title, and interest to applicable and available utility-provided incentives for
energy efficiency projects, including the right to utilize its ECMs to participate in utility
programs that provide incentives related to the curtailment or reduction of energy use during
times of peak demand, provided that such participation does not negatively affect the Customer’s
operations at the Facilities. The Customer agrees to cooperate with the Provider in obtaining any
such utility-provided incentives.
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ARTICLE VII1

SAVINGS
Section 8.1 Savings. The Customer agrees to pay the Provider on a semi-annual
basis an amount equal to percent (the “Savings Percentage™) of each $1.00 of Savings

as such Savings are determined pursuant to Exhibit B. The Savings Percentage shall not change
during the Term except as otherwise provided herein prior to the completion of the Installation
Work. The obligation of the Customer to pay, and the right of the Provider to receive, amounts
for Savings depends on the achievement of Savings as provided herein. The Customer
acknowledges and agrees that the Provider shall not be required to achieve any amount of
Savings.

ARTICLE IX
PAYMENT
Section 9.1 Invoicing. The Provider will submit invoices to the Customer on a

semi-annual basis commencing with the initiation of Savings as a result of Interim Completion or
Substantial Completion of the Project, as determined by the Provider in its sole discretion. For
administrative convenience, each semi-annual invoice for Savings shall be based on the ratable
portion of the Expected Savings Production for the corresponding Period, subject to the annual
reconciliation process in Section 9.4.

Section 9.2 Payment. The Customer shall make payment to the Provider (or to
such other payee as directed in a payment invoice) no later than [thirty (30) days] from the date
of a payment invoice meeting the requirements of this Article IX. Any amounts payable by and
not paid by the Customer on the due date thereof shall bear interest at the rate with interest at the
rate equal to the lesser of (i) ten percent (10%) per annum or (ii) the highest rate permitted by
applicable law.

Section 9.3 Utility Bills. Commencing on the Effective Date and continuing for
the Term, the Customer will provide the Provider with all utility bills necessary or convenient for
the Savings calculations described in this Agreement within thirty (30) days of receipt. The
Customer may provide the Provider with copies of bills, or access to invoices via an on-line
system. If Customer fails to provide utility bills within the time period required, the Provider
may estimate the Customer’s utility usage, utility rates and other data for such period which
estimate shall be deemed conclusive for purposes of calculating Savings payable by the
Customer pursuant to the invoice for the corresponding Period, subject to the annual
reconciliation process in Section 9.4.

Section 9.4 Reconciliation. The Provider will provide a an annual savings report
to the Customer no later than sixty (60) Days following the anniversary of the Substantial
Completion Date during each year of the Term. If the annual report indicates that one or more
invoices understated the Savings for the respective Periods, then the Provider shall provide a
supplemental invoice to the Customer and the Customer shall be unconditionally obligated to
pay such invoice in accordance with its terms. If the annual report indicates that one or more
invoices overstated Savings, then the Provider shall provide the Customer with a credit against
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Savings payable by the Customer for the immediately succeeding Period in the amount by which
the Customer overpaid such Savings. Within thirty (30) days of the Customer’s receipt of the
annual report, the Customer will notify the Providers of (1) the Customer’s agreement of all or
any portion of the annual report; and/or (2) the Customer’s disapproval of all or any portion of
the annual report, including the basis for the disapproval. If the Customer disapproves all or any
portion of the annual report, the Parties will use good faith efforts to resolve such dispute within
thirty (30) days of notification to the Provider. If the Parties are unable to resolve the matter
within a thirty (30) day period, the dispute shall be resolved in accordance with Article XII.

Section 9.5 Unconditional Payment Obligation. Notwithstanding any other
provision of this Agreement, the obligations of the Customer to make Savings Payments, to pay
any other amounts under this Agreement and to perform and observe the other covenants and
agreements contained in this Agreement shall be absolute and unconditional in all events without
abatement, diminution, deduction, set-off or defense, for any reason whatsoever.

Section 9.6 Payments Subject to Annual Appropriation. The Customer is
obligated only to pay such payments under this Agreement as may lawfully be made from funds
appropriated for that purpose during the Customer’s then current fiscal year. If funds to pay any
amount payable hereunder are not appropriated and not otherwise made available for that
purpose, this Agreement shall be deemed terminated at the end of the then current fiscal year.
The Customer agrees to deliver notice to the Provider of such termination promptly after any
decision to non-appropriate is made, but failure to give such notice shall not extend the Term
beyond the then current fiscal year. The decision whether or not to budget and appropriate funds
is within the discretion of the Customer. If this Agreement is terminated in accordance with this
Section, the Customer agrees to cease use of all the ECMs as of the last day of the last fiscal year
for which appropriations and payments have been made, dismantle and peaceably deliver all the
ECMs to Provider at the location(s) to be specified by the Provider and in the same condition and
appearance as originally installed at the Facilities (reasonable wear and tear from normal
operation excepted), and free of all liens and claims created or permitted by the Customer
(except any Lender lien). The Provider shall have all legal and equitable rights to take
possession of the ECMs.

Section 9.7 Funding. The source of funds for payments under this Agreement is
Fund Number [click and type number]. Funding for this Agreement is subject to the availability
of funds and their appropriation by the City Council of the Customer.

ARTICLE X
FORCE MAJEURE

Section 10.1 Excused Performance. Each Party hereto shall be excused from
performance and shall not be considered to be in default with respect to any obligation hereunder
(except the obligation to make payments), if and to the extent that its failure of, or delay in,
performance is due to a Force Majeure Event; provided:
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(a) Such Party gives the other Party written notice describing the particulars of the
Force Majeure Event as soon as is reasonably practicable, but in no event later than seven days
after the occurrence of such event;

(b) The suspension of performance is of no greater scope and of no longer duration
than is reasonably required by the Force Majeure Event;

(©) No obligations of the Party which arose before the occurrence causing the
suspension of performance are excused as a result of the occurrence;

(d) The Party uses commercially reasonable efforts to overcome or mitigate the
effects of such occurrence; and

(e) When the Party is able to resume performance of its obligations under this
Agreement, such Party shall give the other Party written notice to that effect and shall promptly
resume performance hereunder.

Section 10.2 Settlement of Strikes. Notwithstanding the foregoing, nothing in this
Article X shall be construed to require the settlement of any strike, walkout, lockout or other
labor dispute on terms which, in the sole judgment of the Party involved in the dispute, are
contrary to such Party’s interest. It is understood and agreed that the settlement of strikes,
walkouts, lockouts or other labor disputes shall be entirely within the discretion of the Party
experiencing such action.

Section 10.3 Burden of Proof. If the Parties are unable in good faith to agree that
a Force Majeure Event has occurred, the Parties shall submit the dispute for resolution pursuant
to Article XII and the Party claiming a Force Majeure Event shall have the burden of proof as to
whether such Force Majeure Event (i) has occurred, (ii) was not a result of such Party’s or its
agents’ fault or negligence, and (iii) could not have been avoided by due diligence or the use of
reasonable efforts of such Party or its agent.

ARTICLE XI
DEFAULT AND REMEDIES

Section 11.1 Customer Events of Default. Any one of the following which occurs
and continues shall constitute an “Event of Default” by Customer:

(a) Failure by the Customer to make any payment required by Article IX hereof when
due [which continues for a period of thirty (30) Days after written notice of such failure is
received by the Customer from the Provider]; or

(b) The Customer restricts or attempts to restrict the Provider’s access by to the
Facilities or the ECMs; or

(c) Failure by the Customer to insure the Facilities [or the ECMs] as required by
[Section 6.1 or] Section 6.2; or
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(d) Failure by the Customer to observe and perform any covenant, condition or
agreement on its part required to be observed or performed by this Agreement (other than as
provided in clause (a), (b) or (c) above), which continues for a period of 30 days after written
notice by the Provider delivered to the Customer, which notice shall specify such failure and
request that it be remedied, provided, however, that if the failure stated in the notice cannot be
corrected within such period if corrective action is instituted within such period and diligently
pursued in good faith until the default is corrected; or

(e) The Customer materially decreases its occupancy or utilization of the Facilities;
or

®) Any representation or warranty made by the Customer under or in connection
with this Agreement or any of the Documents shall prove to be untrue in any material respect on
the date as of which it was made; or

(2) The occurrence of a Determination of Taxability; or

(h) The Customer shall (i) apply for or consent to the appointment of a receiver,
trustee, custodian or liquidator of the Customer, or of all or a substantial part of the assets of the
Customer, (ii) be unable, fail or admit in writing its inability generally to pay its debts as they
become due, (iii) make a general assignment for the benefit of creditors, (iv) have an order for
relief entered against it under applicable federal bankruptcy law, or (v) file a voluntary petition in
bankruptcy or a petition or an answer seeking reorganization or an arrangement with creditors or
taking advantage of any insolvency law or any answer admitting the material allegations of a
petition filed against the Customer in any bankruptcy, reorganization or insolvency proceeding;
or

@) An order, judgment or decree shall be entered by any court of competent
jurisdiction, approving a petition or appointing a receiver, trustee, custodian or liquidator of all
or a substantial part of the assets of the Customer, in each case without its application, approval
or consent, and such order, judgment or decree shall continue unstayed and in effect for any
period of 60 consecutive days.

Section 11.2 Remedies Upon Customer Default. Whenever any Event of Default
by Customer shall have occurred and shall be continuing, the Provider may, at its option, and
upon prior written notice to the Customer:

(a) Take whatever action at law or in equity as may be necessary or desirable to
collect the payments and other amounts then due and thereafter to become due or to enforce
performance and observance of any obligation, agreement or covenant of the Customer under
this Agreement;

(b) Terminate this Agreement and surrender possession of all or a portion of the
ECMs and transfer ownership of such ECMs, the Plans and Specifications and any related
manufacturer warranties and its interest in the Facilities (free and clear of any liens, claims,
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security interests or other encumbrances) to the Customer without any liability to the Customer
in connection with such actions;

(©) With or without terminating this Agreement decommission and/or remove all or a
portion of the ECMs without any liability to the Customer in connection with such actions
including, without limitation, any obligation to restore or repair the Facilities and any other
affected portions of the Facilities;

(d)-  Terminate this Agreement and elect to be paid an amount equal to the Liquidated
Damages Amount plus any other amounts due and payable hereunder and upon the Customer’s
payment of such amount transfer to the Customer ownership to the ECMs, the Plans and
Specifications, any related manufacturer warranties and any interest held by the Provider in the
Facilities (free and clear of any liens, claims, security interests or other encumbrances).

Section 11.3 Provider Events of Default. Any one of the following which occurs
and continues shall constitute an “Event of Default” by the Provider:

(a) Failure by the Provider to observe and perform any covenant, condition or
agreement on its part required to be observed or performed by this Agreement which continues
for a period of thirty (30) days after written notice by the Customer delivered to the Provider,
which notice shall specify such failure and request that it be remedied; provided, however, that if
the failure stated in the notice cannot be corrected within such period, if corrective action is
instituted within such period and diligently pursued in good faith until the default is corrected; or

(b) Any representation or warranty made by the Provider under or in connection with
this Agreement or any of the Documents shall prove to be untrue in any material respect on the
date as of which it was made; or

(©) The Provider shall (i) apply for or consent to the appointment of a receiver,
trustee, custodian or liquidator of the Provider, or of all or a substantial part of the assets of the
Provider, (ii) be unable, fail or admit in writing its inability generally to pay its debts as they
become due, (iii) make a general assignment for the benefit of creditors, (iv) have an order for
relief entered against it under applicable federal bankruptcy law, or (v) file a voluntary petition in
bankruptcy or a petition or an answer seeking reorganization or an arrangement with creditors or
taking advantage of any insolvency law or any answer admitting the material allegations of a
petition filed against the Provider in any bankruptcy, reorganization or insolvency proceeding; or

(d  An order, judgment or decree shall be entered by any court of competent
jurisdiction, approving a petition or appointing a receiver, trustee, custodian or liquidator of all
or a substantial part of the assets of the Provider, in each case without its application, approval or
consent, and such order, judgment or decree shall continue unstayed and in effect for any period
of sixty (60) consecutive days.

Section 11.4 Remedies Upon Provider Default. Whenever any Event of Default
by the Provider shall have occurred and shall be continuing, the Customer may, at its option and
upon prior written notice to the Provider:
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(a) Terminate this Agreement and pay to the Provider the Liquidated Damages
Amount and any other amounts due and payable hereunder (less any amounts due and payable
by the Provider hereunder) whereupon the Provider shall transfer to the Customer ownership of
the ECMs, the Plans and Specifications, any related Subcontract and any manufacturer
warranties and any interest in the Facilities (free and clear of any liens, claims, security interests
or other encumbrances).

(b) Terminate this Agreement and request the Provider to remove the ECMs from the
Facilities upon which the Provider shall remove all or a portion of the ECMs as requested within
thirty (30) Days, return the Facilities to their original condition, except for ordinary wear and
tear, and leave the Facilities in neat and clean order, without any other liability to the Customer
in connection with such actions; provided that if the Provider fails to remove the ECMs within
such period, the Customer shall have the right, at its option, to remove the ECMs to a public
warehouse or other storage location or dispose of them, and restore the Facilities to their original
condition, except for ordinary wear and tear, at Provider’s reasonable cost; or

(c) Take whatever action at law or in equity as may be necessary or desirable to
enforce performance and observance of any obligation, agreement or covenant of the Provider
under this Agreement.

Section 11.5 Agreement to Pay Attorneys’ Fees and Expenses. In the event a
Party should default under any of the provisions of this Agreement and the other Party should
employ attorneys or incur other expenses for the collection of the payments due under this
Agreement or the enforcement of performance or observance of any obligation or agreement on
the part of the non-defaulting Party herein contained, the defaulting Party agrees to pay promptly
to the non-defaulting Party the reasonable fees and expenses of such attorneys and such other
reasonable out-of-pocket expenses so incurred by such Party, whether incurred at trial, on appeal,
in bankruptcy proceedings, or otherwise.

Section 11.6 No Remedy Exclusive. No remedy herein conferred upon or
reserved to the Provider or the Customer is intended to be exclusive of any other available
remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition
to every other remedy given under this Agreement or now or hereafter existing at law or in
equity or by statute. No delay or omission to exercise any right or power accruing upon any
default hereunder shall impair any such right or power or shall be construed to be a waiver
thereof, but any such right and power may be exercised from time to time and as often as may be
deemed expedient.

Section 11.7 No Additional Waiver Implied by One Waiver. In the event any
agreement or covenant contained in this Agreement should be breached by a Party and thereafter
waived by the other Party, such waiver shall be limited to the particular breach so waived and
shall not be deemed to waive any other breach hereunder.

Section 11.8 Liquidated Damages Amount. = The parties agree that the
formulations of damages described in this Article XI, including the formulation of the Liquidated
Damages Amount, are fair and reasonable approximations of the damages each Party would
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incur upon a termination based on an Event of Default and are not intended to be, nor should
they be interpreted to result in, a penalty.

ARTICLE XII
DISPUTE RESOLUTION

Section 12.1 Procedure.

(a)- Savings Disputes. If a Savings Dispute arises between the Customer and the
Provider, the Parties will use good faith efforts to resolve such dispute within twenty (20) Days
of written notification from the other Party of the dispute. If the Parties are unable to resolve
the matter within a twenty (20) Day period, the dispute shall be submitted to the Independent
Engineer. The determination of the Independent Engineer will be final and binding upon both
the Customer and the Provider. The Provider and the Customer will each be responsible for half
of the fees of the Independent Engineer.

(b)  Non-Savings Disputes. The Parties commit to first attempt to settle any Non-
Savings Dispute through direct discussions of the Parties’ management representatives within ten
(10) Days after receipt of initial written notification of such Dispute. If within ten (10) Days the
Parties have not succeeded in negotiating a resolution of the Dispute, such Dispute will be
submitted to senior officers of the Parties, to attempt further in good faith to negotiate a
resolution of the Dispute. If within ten (10) Days after such meeting the Parties have not
succeeded in negotiating a resolution of the Dispute, the Parties may initiate litigation in any
court having jurisdiction in the State.

Section 12.2 Continuation of Work. Notwithstanding any Dispute that the
Provider may have undertaken or be involved with, whether pursuant to this Article XII or
otherwise, and regardless of the basis thereof or grounds therefor, including, but not limited to
Disputes based on or related to any Change Order, the Provider agrees that it will, for so long as
this Agreement has not been terminated, diligently perform the Services in accordance with the
terms of this Agreement. Any failure by the Provider to perform the Services in accordance with
the terms of this Agreement shall give the Customer the immediate right to terminate its
participation in any dispute resolution process under this Article XII and exercise its remedies
pursuant to Article XI.

Section 12.3 Continuation of Payment. Notwithstanding any Dispute that the
Customer may have undertaken or be involved with, whether pursuant to this Article XII or
otherwise, and regardless of the basis thereof or grounds therefor, the Customer agrees that it
will, for so long as this Agreement has not been terminated, pay all amounts invoiced without
setoff or diminution and at the times required pursuant to Article IX and otherwise perform its
obligations in accordance with the terms of this Agreement. Any failure by the Customer to pay
any invoiced amounts shall give the Provider the immediate right to terminate its participation in
any dispute resolution process under this Article XII and exercise its remedies pursuant to Article
XI.

24



ARTICLE XIII
INDEMNIFICATION

Section 13.1 Indemnification.

(a) The Provider agrees to indemnify, defend and hold harmless the Customer and its
officers, officials and employees from and against legal or administrative proceedings, claims,
demands, damages, fines, penalties, liabilities, interest, costs, and expenses (including reasonable
attorneys’ fees) for deaths, bodily injuries or damages to third party tangible property to the
extent caused, in whole or in part, by the grossly negligent acts or omissions of the Provider
during the performance of the Services and violations of Law by the Provider. The indemnity
provisions expressed in this Article XIII shall apply to the fullest extent permitted by Law and
shall in no manner amend, abridge, modify, or restrict any other obligation of the Provider
expressed elsewhere in this Agreement. This provision shall survive the termination of this
Agreement.

(b) The Customer agrees to indemnify, defend and hold harmless the Provider, the
Lender and their respective officers, officials and employees from and against legal or
administrative proceedings, claims, demands, damages, fines, penalties, liabilities, interest, costs
and expenses (including reasonably attorneys’ fees) for deaths, bodily injuries or damages to
third party tangible property to the extent caused, in whole or in part, by the grossly negligent
acts or omissions of the Customer during the performance of the Customer’s obligations under
this Agreement and violations of Law by Customer. The indemnity provisions expressed in this
Article XIII shall apply to the fullest extent permitted by Law and shall in no manner amend,
abridge, modify, or restrict any other obligation of the Customer expressed elsewhere in this
Agreement. This provision shall survive the termination of this Agreement.

ARTICLE XIV
REPRESENTATIONS AND WARRANTIES

Section 14.1 Provider Representations and Warranties. The Provider represents
and warrants as of the Effective Date that:

(a) The Provider is a nonprofit corporation duly formed and validly existing under the
laws of the State of Illinois.

(b) The Provider is not in violation of any applicable Law promulgated or judgment
entered by any federal, state, local or governmental authority that individually or in the
aggregate, would affect its performance of any obligations under this Agreement.

(©) The Provider and its Subcontractors are, or will be, the holder of all federal, state,
local or other governmental consents, licenses, permits, or other authorizations required to permit
it to operate or conduct its business as contemplated by this Agreement.

(d) The execution and delivery of this Agreement and any documents executed or
delivered in connection herewith, the consummation of the transactions herein contemplated or
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compliance with the terms and provisions hereof will not conflict with or result in a breach of, or
require any consent under, the organizational documents of the Provider, or any applicable law
or regulation, or any order, writ, injunction or decree of any court, or any agreement or
instrument to which the Provider is a party or by which it is bound or to which it is subject, or
constitute a default under any such agreement or instrument.

(e) The Provider has all necessary power and authority to execute, deliver and
perform its obligations under this Agreement; and the execution, delivery and performance by
Provider of this Agreement has been duly authorized by all necessary action on its part; and this
Agreement has been duly and validly executed and delivered by the Provider and constitutes the
legal, valid and binding obligation of the Provider enforceable in accordance with its terms,
except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization or
moratorium or other similar Laws relating to the enforcement of creditors’ rights generally and
by general equitable principles.

Section 14.2 Customer Representations and Warranties. The Customer represents
and warrants as of the Effective Date that:

(a) The Customer is a political subdivision of the State of Illinois and home rule city
duly formed and validly existing under the laws of the State of lllinois.

(b)  The Customer is not in violation of any applicable Law promulgated or judgment
entered by any federal, state, local or governmental authority that would , individually or in the
aggregate, materially adversely affect its performance of any obligations under this Agreement.

© None of the execution and delivery of this Agreement, the consummation of the
transactions herein contemplated or compliance with the terms and provisions hereof will
conflict with or result in a breach of, or require any consent under, or any applicable law or
regulation, or any order, writ, injunction or decree of any court, or any material agreement or
instrument to which the Customer is a party or by which it is bound or to which it is subject, or
constitute a default under any such material agreement or instrument.

(d) The Customer has all necessary power and authority to execute, deliver and
perform its obligations under this Agreement; and the execution, delivery and performance by
the Customer of this Agreement has been duly authorized by all necessary action on its part; and
this Agreement has been duly and validly executed and delivered by the Customer and
constitutes the legal, valid and binding obligation of the Customer enforceable in accordance
with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency,
reorganization or moratorium or other similar Laws relating to the enforcement of creditors’
rights generally and by general equitable principles.

(e) The Customer is the fee simple owner of the Facilities and has not mortgaged,
pledged, liened, leased, granted a security interest, encumbrance or claim on or with respect to
the Facilities or any interest therein.
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63) The Customer intends to continue to use the Facilities in a manner similar to its
present use.

(g)  The information provided by the Customer to Provider relating to the Documents
and the Project is true, correct and complete in every material respect and contains no untrue
statement of material fact or omits no material fact necessary to make the statements contained
therein not misleading.

ARTICLE XV
ASSIGNMENT

Section 15.1 Assignment by Provider. The Provider may assign all or part of its
right, title, and interest in, but not its obligations under, this Agreement or the Project as
collateral security for its obligations to the Lender. The Customer agrees to execute and deliver
any documents reasonably required by the Provider or any assignee of the Provider in connection
with any such assignment of this Agreement and/or the Project.

Section 15.2 Assignment by Customer. The Customer may not assign this
Agreement or any partial or total interest therein without the Provider’s and the Lender’s prior
written consent (which consent the Provider or the Lender may refuse in either of their
reasonable discretion).

ARTICLE XVI
REQUIRED CITY TERMS

Section 16.1 Prompt Payment to Subcontractors.

(a) Incorporation of Prompt Payment Language in Subcontracts. The Provider must
state the requirements of this Section in all Subcontracts and purchase orders. If the Provider
fails to incorporate these provisions in all Subcontracts and purchase orders, the provisions of
this Section are deemed to be incorporated in all Subcontracts and purchase orders. The Provider
and the Subcontractors have a continuing obligation to make prompt payment to their respective
Subcontractors. Compliance with this obligation is a condition of the Provider’s participation
and that of its Subcontractors on this Agreement.

(b)  Payment to Subcontractors Within Fourteen Days. The Provider must make
payment to its Subcontractors within fourteen (14) Days of receipt of payment from the
Customer for each invoice, but only if the Subcontractor has satisfactorily provided goods or
services or completed its work or services in accordance with this Agreement and provided the
Provider with all of the documents and information required of the Provider. The Provider may
delay or postpone payment to a Subcontractor when the Subcontractor’s work or materials do not
comply with the requirements of this Agreement, the Provider is acting in good faith, and not in
retaliation for a Subcontractor exercising legal or contractual rights.

(©) Reporting Failures to Promptly Pay. (i) The Customer posts payments to prime
contractors on the web at:
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http://webapps.cityofchicago.org/VCSearchWeb/org/cityofchicago/vesearch/controller/pa
yments/begin.do?agencyld=city.

(1) If the Provider, without reasonable cause, fails to make any payment to its .
Subcontractors and material suppliers within fourteen (14) Days after receipt of payment under
this Agreement, the Provider shall pay to its Subcontractors and material suppliers, in addition to
the payment due them, interest in the amount of 2% per month, calculated from the expiration of
the 14-Day period until fully paid.

(i1) In the event that the Provider fails to make payment to a Subcontractor
within the 14-Day period required above, the Subcontractor may notify the Customer by
submitting a report form that may be downloaded from the DPS website at:

http://www.cityofchicago.org/content/dam/city/depts/dps/ContractAdministration/Standar
dFormsAgreements/Failure to Promtly Pay Fillable Form_3_2013.pdf

The report will require the Subcontractor to affirm that (a) its invoice to the Provider was
included in the payment request submitted by the Provider to the Customer and (b) the
Subcontractor has not, at the time of the report, received payment from the Provider for that
invoice. The report must reference the payment (voucher) number posted on-line by the
Customer in the notice of the payment to the Provider. Subcontractors are hereby reminded that
per Chapters 1-21, “False Statements,” and 1-22, “False Claims,” of the Municipal Code of
Chicago, making false statements or claims to the Customer are violations of law and subject to a
range of penalties including fines and debarment.

Section 16.2 Whistleblower Protection. The Provider shall not take any
retaliatory action against any Subcontractor for reporting non-payment pursuant to this Section
16.2. Any such retaliatory action is an event of default under this Agreement and is subject to
the remedies set forth herein, including termination. In addition to those remedies, any
retaliatory action by the Provider may result in the Provider being deemed non-responsible for
future Customer contracts or, if, in the sole judgment of the Customer, such retaliatory action is
egregious, the City may initiate debarment proceedings against the contractor. Any such
debarment shall be for a period of not less than one year.

Section 16.3 Liquidated Damages for Failure to Promptly Pay. Much of the
Customer’s economic vitality derives from the success of its small businesses. The failure by
contractors to pay their subcontractors in a timely manner, therefore, is clearly detrimental to the
Customer. Inasmuch as the actual damages to the Customer due to such failure are uncertain in
amount and difficult to prove, the Provider and the Customer agree that the Customer may assess
liquidated damages against contractors who fail to meet their prompt payment requirements.
Such liquidated damages shall be assessed to compensate the Customer for any and all damage
incurred due to the failure of the contractor to promptly pay its subcontractors, and does not
constitute a penalty. Any and all such liquidated damages collected by the Customer shall be
used to improve the administration and outreach efforts of the Customer’s Small Business
Program.
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Section 16.4 Action by the Customer. Upon receipt of a report of a failure to pay,
the Customer will issue notice to the Provider and provide the Provider with an opportunity to
demonstrate reasonable cause for failing to make payment within applicable period set forth in
‘this Agreement. The Customer shall determine whether any cause for nonpayment provided by
Provider is reasonable. In the event that the Provider fails to demonstrate reasonable cause for
failure to make payment, the City shall notify the Provider that it will assess liquidated damages.
Any such liquidated damages will be assessed according to the following schedule:

First Unexcused Report: $50
Second Unexcused Report: $100
Third Unexcused Report: $250
Fourth Unexcused Report: $500
Section 16.5 Business Enterprises Owned by People With Disabilities (BEPD). It

is the policy of the Customer that businesses certified as a business enterprise owned by people
with disabilities (“BEPD”) in accordance with MCC Section 2-92-337 e! seq., Regulations
Governing Certification of BEPDs, and all other regulations promulgated under the
aforementioned sections of the MCC; shall have the full and fair opportunities to participate fully
in the performance of this Agreement. The Provider shall not discriminate against any person or
business on the basis of disability, and shall take affirmative actions to ensure BEPDs shall have
full and fair opportunities to compete for and perform subcontracts for supplies or services.
Failure to carry out the commitments and policies set forth herein shall constitute a material
breach of this Agreement and may result in the termination of this Agreement or such remedy as
the Customer deems appropriate.

Section 16.6 Wages.

(a) Living Wage Ordinance. MCC Sect. 2-92-610 provides for a living wage for
certain categories of workers employed in the performance of contracts with the Customer ,
specifically non-Customer employed security guards, parking attendants, day laborers, home and
health care workers, cashiers, elevator operators, custodial workers, and clerical workers
(“Covered Employees™). Accordingly, pursuant to MCC Sect. 2-92-610 and regulations
promulgated thereunder:

@) if (1) the Provider has 25 or more full-time employees, and (2) if at any time
during the performance of this Agreement the Provider and/or any Subcontractor or any
other entity that provides any portion of the Services (collectively “Performing Parties”)
uses 25 or more full-time security guards or any number of other full-time Covered
Employees, then the Provider’s obligation to pay, and to assure payment of, the Base
Wage (as defined herein) will begin at any time during Term when the conditions set
forth in (1) and (2) above are met, and will continue thereafter until the end of the Term.

(i)  Asof July 1, 2013 the Base Wage is $11.78. The current rate can be found on the
Department of Procurement Services’ website. Each July 1st the Base Wage will be
adjusted, using the most recent federal poverty guidelines for a family of four (4) as
published annually by the U.S. Department of Health and Human Services, to constitute
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the following: the poverty guidelines for a family of four (4) divided by 2000 hours or the
current base wage, whichever is higher. At all times during the term of this Agreement,
the Provider and all Subcontractors must pay the Base Wage (as adjusted in accordance
with the above). If the payment of prevailing wages is required for work or services done
under this Agreement, and the prevailing wages for Covered Employees are higher than
the Base Wage, then the Provider must pay the prevailing wage rates.

(iii) The Contractor must include provisions in all subcontracts requiring its
Subcontractors to pay the Base Wage to Covered Employees. The Provider agrees to
provide the Customer with documentation acceptable to the Chief Procurement Officer of
the Customer (the “CPQ”) demonstrating that all Covered Employees, whether employed
by the Provider or by a Subcontractor, have been paid the Base Wage, upon the
Customer’s request for such documentation. The Customer may independently audit the
Provider and/or Subcontractors to verify compliance herewith.

(iv)  Failure to comply with the requirements of this Section will be an event of default
under this Agreement, and further, failure to comply may result in ineligibility for any
award of a Customer contract or subcontract for up to three years.

) Not-for-Profit Corporations: If the Provider is a corporation having Federal tax-
exempt status under Section 501(c)(3) of the Internal Revenue Code and is recognized
under Illinois not-for-profit law, then the provisions above do not apply.

b) Prevailing Wage Rates. This Agreement calls for the construction of a “public
work™ within the meaning of Illinois Prevailing Wage Act, 820 ILCS 130/.01 et seq. (the “Act”);
the Act requires contractors and subcontractors to pay laborers, workers and mechanics
performing services on public works projects no less than the current “prevailing rate of wages”
(hourly cash wages plus amount for fringe benefits) in the county where the work is performed.
The Illinois Department of Labor (the “Department™) publishes the prevailing wage rates on its
website at http://www.state.il.us/agency/idol/rates/rates. HTM. The Department revises the
prevailing wage rates and the Provider and its Subcontractors have an obligation to check the
Department’s web site for revisions to prevailing wage rates. For information regarding current
prevailing wage rates, please refer to the Department’s website. All contractors and
subcontractors rendering services under this Agreement must comply with all requirements of
the Act, including but not limited to, all wage requirements and notice and record keeping duties.

As a condition of making payment to the Provider, the Customer may require the
Provider to submit an affidavit to the effect that not less than the prevailing hourly wage rate is
being paid to laborers, mechanics, and other workmen employed on this Agreement in
accordance with Illinois or federal law, as applicable.

(©) Multi-Project Labor Agreement. The Customer has entered into the Multi-Project
Labor Agreement (the “PLA”) with various trades regarding projects involving construction,
demolition, maintenance, rehabilitation, and/or renovation work, as described in the PLA, a copy
of which may be found on the City’s website at:
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http://www.cityofchicago.org/dam/city/depts/dps/RulesRegulations/Multi-
ProjectLaborAgreement-PLAandSignatoryUnions.pdf.

To the extent that this contract involves a project that is subject to the PLA, the Provider
acknowledges familiarity with the requirements of the PLA and its applicability to any work
under this Agreement, and shall comply in all respects with the PLA.

Section 16.7 Business Relationships With Elected Officials. Pursuant to MCC Section
2-156-030(b), it is illegal for any elected official, or any person acting at the direction of such
official, to contact either orally or in writing any other Customer official or employee with
respect to any matter involving any person with whom the elected official has any business
relationship that creates a financial interest on the part of the official, or the domestic partner or
spouse of the official, or from whom or which he has derived any income or compensation
during the preceding twelve months or from whom or which he reasonably expects to derive
any income or compensation in the following twelve (12) months. In addition, no elected
official may participate in any discussion in any City Council committee hearing or in any City
Council meeting or vote on any matter involving the person with whom the elected official has
any business relationship that creates a financial interest on the part of the official, or the
domestic partner or spouse of the official, or from whom or which he has derived any income or
compensation during the preceding twelve months or from whom or which he reasonably
expects to derive any income or compensation in the following twelve months. Violation of
MCC Sect. 2-156-030 by any elected official with respect to this Agreement will be grounds for
termination of this Agreement. The term financial interest is defined as set forth in MCC
Chapter 2-156.

Section 16.8 MCC 1-23 and 720 ILCS 5/33E Bribery, Debts, and Debarment
Certification.

(a) The Provider or each joint venture partner, if applicable, warrants that the
Provider or each joint venture partner, its agents, employees, officers and any Subcontractors (a)
have not been engaged in or been convicted of bribery or attempted bribery of a public officer or
employee of the Customer, the State of Illinois, any agency of the federal government or any
state or local government in the United States or engaged in or been convicted of bid-rigging or
bid-rotation activities as defined in this section as required by the Illinois Criminal Code; (b) do
not owe any debts to the State of Illinois, in accordance with 65 ILCS 5/11-42.1-1 and (c) are not
presently debarred or suspended; Certification Regarding Environmental Compliance;
Certification Regarding Ethics and Inspector General; and Certification Regarding Court-
Ordered Child Support Compliance.

(b) The Provider, in performing under this Agreement shall comply with MCC
Section 2-92-320, as follows:

(1) No person or business entity shall be awarded a contract or sub-contract if
that person or business entity: (a) has been convicted of bribery or attempting to bribe a public
officer or employee of the Customer, the State of Illinois, or any agency of the federal
government or of any state or local government in the United States, in that officers or
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employee’s official capacity; or (b) has been convicted of agreement or collusion among bidders
or prospective bidders in restraint of freedom of competition by agreement to bid a fixed price,
or otherwise; or (c) has made an admission of guilt of such conduct described in (a) or (b) above
which is a matter of record but has not been prosecuted for such conduct.

(i)  For purposes of this section, where an official, agent or employee of a
business entity has committed any offense under this section on behalf of such an entity and
pursuant to the direction or authorization of a responsible official thereof, the business entity will
be chargeable with the conduct.

(iii)  One business entity will be chargeable with the conduct of an affiliated
agency. Ineligibility under this section will continue for three (3) years following such
conviction or admission. The period of ineligibility may be reduced, suspended, or waived by
the CPO under certain specific circumstances. Reference is made to MCC Section 2-92-320 for a
definition of affiliated agency, and a detailed description of the conditions which would permit
the CPO to reduce, suspend, or waive the period of ineligibility.

Section 16.9 Federal Terrorist (No-Business) List. The Provider warrants and
represents that neither the Provider nor an Affiliate, as defined below, appears on the Specially
Designated Nationals List, the Denied Persons List, the Unverified List, the Entity List, or the
Debarred List as maintained by the Office of Foreign Assets Control of the U.S. Department of
the Treasury or by the Bureau of Industry and Security of the U.S. Department of Commerce or
their successors, or on any other list of persons or entities with which the City may not do
business under any applicable law, rule, regulation, order or judgment.

For purposes of this Section 16.9, “Affiliate” means a person or entity which directly, or
indirectly through one or more intermediaries, controls, is controlled by or is under common
control with the Provider. A person or entity will be deemed to be controlled by another person
or entity if it is controlled in any manner whatsoever that results in control in fact by that other
person or entity, either acting individually or acting jointly or in concert with others, whether
directly or indirectly and whether through share ownership, a trust, a contract or otherwise.

Section 16.10 Inspector General and Legislative Inspector General. It is the duty of any
bidder, proposer or the Provider, all Subcontractors, every applicant for certification of eligibility
for a Customer contract or program, and all officers, directors, agents, partners and employees of
any bidder, proposer, the Provider, all Subcontractors or such applicant to cooperate with the
Inspector General or the Legislative Inspector General in any investigation or hearing, if
applicable, undertaken pursuant to MCC Chapter 2-56 or 2-55, respectively. The Provider
understands and will abide by all provisions of MCC Chapter 2-56 and 2-55. All Subcontracts
must inform Subcontractors of this provision and require understanding and compliance with
them.

Section 16.11 Governmental Ethics Ordinance 2-156. The Provider must comply with
MCC Chapter 2-156, Governmental Ethics, including but not limited to MCC Section 2-156-120
pursuant to which no payment, gratuity or offer of employment will be made in connection with
any Customer contract, by or on behalf of a Subcontractor or higher tier subcontractor or any
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person associated therewith, as an inducement for the award of a Subcontract or order. Any
contract negotiated, entered into, or performed in violation of any of the provisions of this this
Section will be voidable as to the City.

Section 16.12 Restrictions on Business Dealings.

(a) Conflicts of Interest. The Provider covenants that it presently has no interest and
will not acquire any interest, direct or indirect, in any enterprise which would conflict in any
manner or degree with the performance of the work, services or goods to be provided hereunder.
The Provider further covenants that in its performance of this Agreement no person having any
such interest shall be employed. If the Customer determines that the Provider does have such a
conflict of interest, the Customer will notify the Provider in writing, stating the basis for its
determination. The Provider will thereafter have 30 days in which to respond with reasons why
the Provider believes a conflict of interest does not exist. If the Provider does not respond or if
the Customer still reasonably determines a conflict of interest to exist, the Provider must
terminate its interest in the other enterprise.

(b) Prohibition on Certain Contributions, Mayoral Executive Order 2011-4. Neither
the Provider or any person or entity who directly or indirectly has an ownership or beneficial
interest in the Provider of more than 7.5% (“Owners”), spouses and domestic partners of such
Owners, Provider’s Subcontractors, any person or entity who directly or indirectly has an
ownership or beneficial interest in any Subcontractor of more than 7.5% (“Sub-owners”) and
spouses and domestic partners of such Sub-owners (Provider and all the other preceding classes
of persons and entities are together, the “Identified Parties”), shall make a contribution of any
amount to the Mayor of the City of Chicago (the “Mayor”) or to his political fundraising
committee during (i) the bid or other solicitation process for this Agreement or Other Contract,
including while this Contract or Other Contract is executory, (ii) the term of this Agreement or
any Other Contract between City and Provider, and/or (iii) any period in which an extension of
this Agreement or Other Contract with the Customer is being sought or negotiated. The Provider
represents and warrants that since the date of public advertisement of the specification, request
for qualifications, request for proposals or request for information (or any combination of those
requests) or, if not competitively procured, from the date the Customer approached the Provider
or the date the Provider approached the Customer, as applicable, regarding the formulation of
this Agreement, no Identified Parties have made a contribution of any amount to the Mayor or to
his political fundraising committee.

The Provider shall not: (a) coerce, compel or intimidate its employees to make a
contribution of any amount to the Mayor or to the Mayor’s political fundraising committee; (b)
reimburse its employees for a contribution of any amount made to the Mayor or to the Mayor’s
political fundraising committee; or (c) bundle or solicit others to bundle contributions to the
Mayor or to his political fundraising committee.

The Identified Parties must not engage in any conduct whatsoever designed to
intentionally violate this provision or Mayoral Executive Order No. 2011-4 or to entice, direct or
solicit others to intentionally violate this provision or Mayoral Executive Order No. 2011-4.
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Violation of, non-compliance with, misrepresentation with respect to, or breach of any
covenant or warranty under this provision or violation of Mayoral Executive Order No. 2011-4
constitutes a breach and default under this Agreement, and under any Other Contract for which
no opportunity to cure will be granted. Such breach and default entitles the Customer to all
remedies (including without limitation termination for default) under this Agreement, under any
Other Contract, at law and in equity. This provision amends any Other Contract and supersedes
any inconsistent provision contained therein.

If the Provider violates this provision or Mayoral Executive Order No. 2011-4 prior to
award of this Agreement resulting from this specification, the CPO may reject the Provider’s bid.

For purposes of this provision:

“Other Contract” means any agreement entered into between the Provider and the
Customer that is (i) formed under the authority of MCC Chapter 2-92; (ii) for the purchase, sale
or lease of real or personal property; or (iii) for materials, supplies, equipment or services which
are approved and/or authorized by the City Council.

“Contribution” means a “political contribution” as defined in MCC Chapter 2-
156, as amended.

“Political fundraising committee” means a “political fundraising committee” as
defined in MCC Chapter 2-156, as amended.

Section 16.13 Debts Owed to the City; Anti-Scofflaw, MCC Sect. 2-92-380. Pursuant to
MCC Section 2-92-380 and in addition to any other rights and remedies (including set-off)
available to the Customer under this Agreement or permitted at law or in equity, the Customer
will- be entitled to set off a portion of the contract price or compensation due under the
Agreement, in an amount equal to the amount of the fines and penalties for each outstanding
parking violation complaint and the amount of any debt owed by the Provider to the Customer.
For purposes of this Section, outstanding parking violation complaint means a parking ticket,
notice of parking violation, or parking violation complaint on which no payment has been made
or appearance filed in the Circuit Court of Cook County within the time specified on the
complaint, and debt means a specified sum of money owed to the Customer for which the period
granted for payment has expired. However no such debt(s) or outstanding parking violation
complaint(s)will be offset from the contract price or compensation due under this Agreement if
one or more of the following conditions are met:

(1) The Provider has entered into an agreement with the Department of Revenue, or
other appropriate Customer department, for the payment of all outstanding parking violation
complaints and debts owed to the Customer and the Provider is in compliance with such
agreement; or

(ii)  The Provider is contesting liability for or the amount of the debt in a pending
administrative or judicial proceeding; or the contracting party has filed a petition in bankruptcy
and the debts owed the Customer are dischargeable in bankruptcy.

-

Section 16.14 Shakman Accord.
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(a) The Customer is subject to the May 31,2007 Order entitled “Agreed Settlement
Order and Accord” (the “Shakman Accord”) and the June 24, 2011 “City of Chicago Hiring
Plan” (the “City Hiring Plan™) entered in Shakman v. Democratic Organization of Cook County,
Case No 69 C 2145 (United States District Court for the Northern District of Illinois). Among
other things, the Shakman Accord and the City Hiring Plan prohibit the Customer from hiring
persons as governmental employees in non-exempt positions on the basis of political reasons or
factors.

(b) The Provider is aware that the Customer’s policy prohibits Customer employees
from directing any individual to apply for a position with the Provider, either as an employee or
as a Subcontractor, and from directing the Provider to hire an individual as an employee or as a
Subcontractor. Accordingly, the Provider must follow its own hiring and contracting procedures,
without being influenced by Customer employees. Any and all personnel provided by the
Provider under this Agreement are employees or Subcontractors of the Provider, not employees
of the Customer. This Agreement is not intended to and does not constitute, create, give rise to,
or otherwise recognize an employer-employee relationship of any kind between the Customer
and any personnel provided by the Provider.

(© The Provider will not condition, base, or knowingly prejudice or affect any term
or aspect of the employment of any personnel provided under this Agreement, or offer
employment to any individual to provide services under this Agreement, based upon or because
of any political reason or factor, including, without limitation, any individual’s political
affiliation, membership in a political organization or party, political support or activity, political
financial contributions, promises of such political support, activity or financial contributions, or
such individual’s political sponsorship or recommendation. For purposes of this Agreement, a
political organization or party is an identifiable group or entity that has as its primary purpose the
support of or opposition to candidates for elected public office. Individual political activities are
the activities of individual persons in support of or in opposition to political organizations or
parties or candidates for elected public office.

(d) In the event of any communication to the Provider by a Customer employee or
Customer official in violation of paragraph (b) above, or advocating a violation of paragraph (c)
above, the Provider will, as soon as is reasonably practicable, report such communication to the
Hiring Oversight Section of the Customer’s Office of the Inspector General, and also to the head
of the relevant Customer Department utilizing services provided under this Agreement. The
Provider will also cooperate with any inquiries by IGO Hiring Oversight or the Shakman
Monitor’s Office related to this Agreement.

Section 16.15 No Waste Disposal in Public Way MCC 11-4-1600(E). The Provider
warrants and represents that it, and to the best of its knowledge, its Subcontractors have not
violated and are not in violation of the following sections of the MCC (collectively, the “Waste
Sections™):

§7-28-390 Dumping on public way;
§7-28-440 Dumping on real estate without permit;
§11-4-1410 Disposal in waters prohibited;
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§11-4-1420 Ballast tank, bilge tank or other discharge;
§11-4-1450 Gas manufacturing residue;

§11-4-1500 Treatment and disposal of solid or liquid,
§11-4-1530 Compliance with rules and regulations required;
§11-4-1550 Operational requirements; and

§11-4-1560 Screening requirements.

During the period while this Agreement is executory, the Provider’s or any
Subcontractor’s violation of the Waste Sections, whether or not relating to the performance of
this Agreement, constitutes a breach of and an event of default under this Contract, for which the
opportunity to cure, if curable, will be granted only at the sole discretion of the CPO. Such
breach and default entitles the Customer to all remedies under this Agreement, at law or in
equity.

This Section does not limit the Provider’s and its Subcontractors’ duty to comply with all
applicable federal, state, county and municipal laws, statutes, ordinances and executive orders, in
effect now or later, and whether or not they appear in this Agreement.

Non-compliance with these terms and conditions may be used by the Customer as
grounds for the termination of this Agreement, and may further affect the Provider’s eligibility
for future contract awards.

Section 16.16 Duty to Report Corrupt or Unlawful Activity. It is the duty of the
Provider to report to the Inspector General of the Customer, directly and without undue delay,
any and all information concerning conduct which it knows or should reasonably know to
involve corrupt or other unlawful activity by its employees or the employees of any of its
Subcontractors, in connection with the performance of its work hereunder, or by any person
dealing with the Customer which concerns the person’s dealings with the Customer. Knowing
failure to make such a report will be an event of default under this Agreement.

Section 16.17 MBE/WBE Program Participation and Goals. The rules, regulations, and
forms for achieving MBE and WBE goals are set forth in the Special Conditions Regarding
Minority Business Enterprise Commitment and Women Business Enterprise Commitment
(“M/WBE Special Conditions™) attached as Exhibit D to this Contract.

ARTICLE XVII
MISCELLANEOUS

Section 17.1 Entire Agreement. This Agreement contains the entire
understanding of the Parties with respect to the subject matter hereof and reflects the prior
agreements and commitments with respect thereto. There are no other oral understandings,
terms or conditions and neither Party has relied upon any representation, express or implied, not
contained in this Agreement.

Section 17.2 Exhibits. All exhibits and attachments referenced in this Agreement
shall be incorporated into this Agreement by such reference and shall be deemed to be an integral
part of this Agreement.
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Section 17.3 Amendments. No change, amendment or modification of this
Agreement shall be valid or binding upon the Parties hereto unless such change, amendment or
modification shall be in writing and duly executed by both Parties hereto.

Section 17.4 Captions. The captions contained in this Agreement are for
convenience and reference only and in no way define, describe, extend and or limit the scope of
intent of this Agreement or the intent of any provision contained herein.

Section 17.5 Severability. The invalidity of one or more phrases, sentences,
clauses, sections or articles contained in this Agreement shall not affect the validity of the
remaining portions of this Agreement so long as the material purposes of this Agreement can be
determined and effectuated.

Section 17.6 Notices. Any notice, demand, offer, or other instrument required or
permitted to be given pursuant to this Agreement shall be in writing signed by the Party giving
such notice and shall be hand delivered or sent by registered letter, overnight courier or
electronic mail (if mutually acceptable procedures are developed) to the other Party at such
address as set forth below.

(a) If delivered to the Customer:

Attention:
Telephone:
Email:

(b) If delivered to the Provider: Chicago Infrastructure Trust
222 West Merchandise Mart
Suite 1212
Chicago, lllinois 60657
Attention: Executive Director
Email: ssb@shapechicago.org

And to: Public Building Commission of Chicago
50 West Washington, Suite 200
Chicago, IL 60602
Attention:
E-mail:

Each Party shall have the right to change the place to which notice shall be sent or be delivered
by similar notice sent or like manner to the other Party. The effective date of any notice issued
pursuant to this Agreement shall be as of the addressee’s receipt of such notice.

Section 17.7 No Waiver. Any failure of any Party to enforce any of the
provisions of this Agreement or to require compliance with any of its terms at any time during
the pendency of this Agreement shall in no way affect the validity of this Agreement, or any part
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hereof, and shall not be deemed a waiver of the right of such Party thereafter to enforce any and
each such provision.

Section 17.8 Successors and Assigns. This Agreement shall be binding upon the
Parties hereto, their successors and permitted assigns.

Section 17.9 No Joint Venture or Partnership. The relationship between the
Provider and the Customer shall not be that of partners, agents, or joint ventures for one another,
and nothing contained in this Agreement shall be deemed to constitute a partnership or agency
agreement between them for any purposes, including federal income tax purposes. The Provider
and the Customer, in performing any of their obligations hereunder, shall be independent
contractors or independent parties and shall discharge their contractual obligations at their own
risk.

Section 17.10 Disclaimer. The Provider makes no representation or warranty with
respect to the Customer’s treatment of any federal or state tax Laws, any applicable accounting
treatment or conventions or the assessment of any rating agency in connection with this
Agreement, the other Documents, the Project or any particular ECM.

Section 17.11 Further Assurances. The Provider and the Customer agree to
provide such information, execute and deliver any instruments and documents, and to take such
other actions as may be necessary or reasonably requested by the other Party that are not
inconsistent with the provisions of this Agreement and that do not involve the assumptions of
obligations other than those provided for in this Agreement, in order to give full effect to this
Agreement and to carry out the intent of this Agreement.

Section 17.12 Priority. In the event of any conflict or inconsistency among the
various provisions of this Agreement (including the attachments thereto and any other
incorporated documentation), the provision imposing the more stringent standard or requirement
or requiring a more expansive scope of supply shall prevail.

Section 17.13 Governing Law. THIS AGREEMENT SHALL BE GOVERNED
BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAW OF THE STATE OF
ILLINOIS.

Section 17.14 Waiver of Jury Trial. EACH PARTY HERETO HEREBY
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE
LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL
PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY (WHETHER
BASED ON CONTRACT, TORT OR ANY OTHER THEORY). EACH PARTY HERETO (A)
CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER
PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER
PERSON WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE
FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER
PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY,
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AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS
SECTION.

Section 17.15 Counterparts. This Agreement may be signed in any number of
counterparts and each counterpart shall represent a fully executed original as if signed by both
Parties.

[Remainder of Page Intentionally Left Blank]

[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed
as of the date first written above.

CHICAGO INFRASTRUCTURE TRUST

By
Name
Title

CITY OF CHICAGO

By

Name

Title

Approved for the Customer for Form and Legal Sufficiency




Exhibit A

Description of Facilities and Project

[This Exhibit will incorporate the scope of work, construction schedule and
commissioning/testing plan to be performed by the applicable ESCO substantially as described
in, or contemplated by, the related Investment Grade Audit]



Exhibit B

Savings Methodology and Calculation

[This Exhibit will incorporate the baseline energy use and cost assumption and savings
calculations substantially as described in, or contemplated by, the related Investment Grade
Audit].



Exhibit C

Customer Project-Specific Obligations

[This Exhibit will incorporate the Customer’s obligations to provide maintenance for the ECMs
pursuant to the Computerized Maintenance Management System to be implemented as described
in the related Investment Grade Audit and such other obligations as determined by the

Commission.]



Exhibit D

MBE/WBE Special Conditions

(Attached)



CITY OF CHICAGO
Department of Procurement Services
Jamie L. Rhee, Chief Procurement Officer
121 North LaSalle Street, Room 806
Chicago, Illinois 60602-1284

Fax: 312-744-3281

COMMODITIES AND WORK SERVICES MBE & WBE SPECIAL CONDITIONS

ARTICLE 1. SPECIAL CONDITIONS REGARDING MINORITY BUSINESS ENTERPRISE COMMITMENT AND
WOMEN BUSINESS ENTERPRISE COMMITMENT FOR COMMODITIES OR SERVICES
1.1. Policy and Terms
It is the policy of the City of Chicago that Local Businesses certified as Minority Owned Business Enterprises
(MBE) and Women Owned Business Enterprises (WBE) in accordance with Section 2-92-420 et seq. of the
Municipal Code of Chicago and Regulations Governing Certification of Minority and Women-owned Businesses
and all other Regulations promulgated under the aforementioned sections of the Municipal Code, as well as
MBEs and WBEs certified by Cook County, lllinois, will have full and fair opportunities to participate fully in the
performance of this contract. Therefore, the Contractor will not discriminate against any person or business
on the basis of race, color, sex, gender identity, age, religion, disability, national origin, ancestry, sexual
orientation, marital status, parental status, military discharge status or source of income and will take
affirmative action to ensure that women and minority businesses will have the maximum opportunity to
compete for and perform subcontracts for supplies or services.

Pursuant to Section 2-92-430 of the Municipal Code of Chicago, the Chief Procurement Officer has established
a goal of awarding not less than 25% of the annual dollar value of all non-construction contracts to certified
MBEs and 5% of the annual dollar value of all non-construction contracts to certified WBEs.

Accordingly, the Contractor commits to make Good Faith Efforts to expend at least the following percentages
of the total contract price (inclusive of any and all modifications and amendments), if awarded, for contract
participation by MBEs and WBEs:

25%
This commitment is met by the Contractor's status as a MBE or WBE, or by a joint venture with one or more
* MBEs or WBEs as prime contractor (to the extent of the MBE or WBE participation in such joint venture), or by
subcontracting a portion of the work to one or more MBEs or WBEs, or by the purchase of materials used in
the performance of the contract from one or more MBEs or WBEs, or by the indirect participation of MBEs or
WABESs in other aspects of the Contractor's business (but no dollar of such indirect MBE or WBE participation
will be credited more than once against a Contractor’'s MBE or WBE commitment with respect to all
government Contracts of such Contractor), or by any combination of the foregoing.

Note: MBE/WBE participation goals are separate and those businesses certified with the City of Chicago as
both MBE and WBE may only be listed on a bidder’s compliance plan as either a MBE or a WBE, but not both
to demonstrate compliance with the Contract Specific Goals.

As noted above, the Contractor may meet all or part of this commitment by contracting with MBEs or WBEs
for the provision of goods or services not directly related to the performance of this Contract. However, in
determining the manner of MBE/WBE participation, the Contractor will first consider involvement of
MBEs/WBEs as joint venture partners, subcontractors, and suppliers of goods and services directly related to
the performance of this Contract. In appropriate cases, the Chief Procurement Officer will require the
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Contractor to demonstrate the specific efforts undertaken by it to involve MBEs and WBEs directly in the
performance of this Contract.

The Contractor also may meet all or part of this commitment through credits received pursuant to Section 2-
92-530 of the Municipal Code of Chicago for the voluntary use of MBEs or WBEs in private sector contracts.

Pursuant to 2-92-535, the prime contractor may apply be awarded an additional 0.333 percent credit, up to a
maximum of a total of 5 percent additional credit, for every 1 percent of the value of a contract self-
performed by MBEs or WBEs, or combination thereof, that have entered into a mentor agreement with the
contractor. This up to 5% may be applied to the Contract Specific Goals, or it may be in addition to the
Contract Specific Goals.

1.2, Definitions

"Area of Specialty” means the description of an MBE or WBE firm’s business which has been determined by
the Chief Procurement Officer to be most reflective of the MBE or WBE firm's claimed specialty or expertise.
Each MBE/WBE letter of certification contains a description of the firm’s Area of Specialty. This information is
also contained in the Directory {defined below). Credit toward this Contract’s MBE and WBE participation
goals shall be limited to the participation of firms performing within their Area of Specialty.

NOTICE: The City of Chicago does not make any representation concerning the ability of any MBE/WBE to
perform work within their Area of Specialty. It is the responsibility of all contractors to determine the
capability and capacity of MBEs/WBEs to satisfactorily perform the work proposed.

"B.E.P.D." means an entity certified as a Business enterprise owned or operated by people with disabilities as
defined in MCC Section 2-92-586. :

"Bid" means a bid, proposal, or submittal detailing a description of the services or work to be provided by the
contractor in response to a bid solicitation, request for proposal, request for qualification of task order request
(issued in accordance with the Master Consulting Agreement) that is issued by the City.

"Bidder" means any person or business entity that submits a bid, proposal, qualification or submittal that
seeks to enter into a contract with the City, and includes all partners, affiliates and joint ventures of such
person or entity.

"Broker" means a person or entity that fills orders by purchasing or receiving supplies from a third party
supplier rather than out of its own existing inventory and provides no commercially useful function other than
acting as a conduit between his or her supplier and his or her customer.

"Chief Procurement Officer” or "CPO" means the chief procurement officer of the City of Chicago or his or her
designee.

"Commercially Useful Function" means responsibility for the execution of a distinct element of the work of
the contract, which is carried out by actually performing, managing, and supervising the work involved,
evidencing the responsibilities and risks of a business owner such as negotiating the terms of (sub)contracts,
taking on a financial risk commensurate with the contract or its subcontract, responsibility for acquiring the
appropriate lines of credit and/or loans, or fulfilling responsibilities as a joint venture partner as described in
the joint venture agreement.

"Contract Specific Goals" means the subcontracting goals for MBE and WBE participation established for a
particular contract.

"Contractor” means any person or business entity that has entered into a contract with the City as described
herein, and includes all partners, affiliates, and joint ventures of such person or entity.

"Direct Participation" the value of payments made to MBE or WBE firms for work that is performed in their
Area of Specialty directly related to the performance of the subject matter of the Contract will count as Direct
Participation toward the Contract Specific Goals.
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“Directory" means the Directory of Certified "Minority Business Enterprises" and "Women Business
Enterprises" maintained and published by the City of Chicago. The Directory identifies firms that have been
certified as MBEs and WBEs, and includes both the date of their last certification and the area of specialty in
which they have been certified. Contractors are responsible for verifying the current certification status of all
proposed MBE, and WBE firms.

"Good Faith Efforts”" means actions undertaken by a bidder or contractor to achieve a Contract Specific Goal
that the CPO or his or her designee has determined, by their scope, intensity, and appropriateness to the
objective, can reasonably be expected to fulfill the program'’s requirements.

“Indirect Participation” refers to the value of payments made to MBE or WBE firms for work that is done in
their Area of Specialty related to other aspects of the Contractor’s business. (Note: no dollar of such indirect
MBE or WBE participation shall be credited more than once against a contractor’s MBE or WBE commitment
with respect to all government contracts held by that contractor.)

"Joint venture" means an association of a MBE or WBE firm and one or more other firms to carry out a single,
for-profit business enterprise, for which each joint venture partner contributes property, capital, efforts, skills
and knowledge, and in which the MBE or WBE is responsible for a distinct, clearly defined portion of the work
of the contract and whose share in the capital contribution, control, management, risks, and profits of the
joint venture are commensurate with its ownership interest.

"Mentor-Protégé Agreement” means an agreement between a prime and MBE or WBE subcontractor
pursuant to MCC 2-92-535, that is approved by the City of Chicago and complies with all requirements of MCC
2-92-535 and any rules and regulations promulgated by the Chief Procurement Officer.

"Minority Owned Business Enterprise” or "MBE" means a firm awarded certification as a minority owned and
controlled business in accordance with City Ordinances and Regulations as well as a firm awarded certification
as a minority owned and controlled business by Cook County, lllinois.

"Municipal Code of Chicago" or "MCC" means the Municipal Code of the City of Chicago.

"Supplier" or "Distributor" refers to a company that owns, operates, or maintains a store, warehouse or other
establishment in which materials, supplies, articles or equipment are bought, kept in stock and regularly sold
or leased to the public in the usual course of business. A regular distributor or supplier is a firm that owns,
operates, or maintains a store, warehouse, or other establishment in which the materials or supplies required
for performance of a contract are bought, kept in stock, and regularly sold to the public in the usual course of
business. To be a regular distributor the firm must engage in, as its principal business and in its own name, the
purchase and sale of the products in question. A regular distributor in such bulk items as steel, cement,
gravel, stone, and petroleum products need not keep such products in stock if it owns or operates distribution
equipment.

"Women Owned Business Enterprise” or "WBE" means a firm awarded certification as a women owned and
controlled business in accordance with City Ordinances and Regulations as well as a firm awarded certification
as a women owned business by Cook County, lllinois.

1.3. Joint Ventures

The formation of joint ventures to provide MBEs and WBEs with capacity and experience at the prime
contracting level, and thereby meet Contract Specific Goals {in whole or in part) is encouraged. A joint
venture may consist of any combination of MBEs, WBEs, and non-certified firms as long as one member is an
MBE or WBE.

a. The joint venture may be eligible for credit towards the Contract Specific Goals only if:

i. The MBE or WBE joint venture partner’s share in the capital contribution, control,
management, risks and profits of the joint venture is equal to its ownership interest;

i The MBE or WBE joint venture partner is responsible for a distinct, clearly defined
portion of the requirements of the contract for which it is at risk;
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iii. Each joint venture partner executes the bid to the City; and

iv. The joint venture partners have entered into a written agreement specifying the terms
and conditions of the relationship between the partners and their relationship and
responsibilities to the contract, and all such terms and conditions are in accordance with
the conditions set forth in Items i, ii, and iii above in this Paragraph a.

b. The Chief Procurement Officer shall evaluate the proposed joint venture agreement, the
Schedule B submitted on behalf of the proposed joint venture, and all related documents to
determine whether these requirements have been satisfied. The Chief Procurement Officer shall
also consider the record of the joint venture partners on other City of Chicago contracts. The
decision of the Chief Procurement Officer regarding the eligibility of the joint venture for credit
towards meeting the Contract Specific Goals, and the portion of those goals met by the joint
venture, shall be final.

The joint venture may receive MBE or WBE credit for work performed by the MBE or WBE joint
venture partner(s) equal to the value of work performed by the MBE or WBE with its own forces
for a distinct, clearly defined portion of the work.

Additionally, if employees of the joint venture entity itself (as opposed to employees of the MBE
or WBE partner) perform the work, then the value of the work may be counted toward the
Contract Specific Goals at a rate equal to the MBE or WBE firm’s percentage of participation in
the joint venture as described in Schedule B.

The Chief Procurement Officer may also count the dollar value of work subcontracted to other
MBEs and WBEs. Work performed by the forces of a non-certified joint venture partner shall not
be counted toward the Contract Specific Goals.

C. Schedule B: MBE/WBE Affidavit of Joint Venture

Where the bidder’s Compliance Plan includes the participation of any MBE or WBE as a joint
venture partner, the bidder must submit with its bid a Schedule B and the proposed joint venture
agreement. These documents must both clearly evidence that the MBE or WBE joint venture
partner{s) will be responsible for a clearly defined portion of the work to be performed, and that
the MBE’s or WBE’s responsibilities and risks are proportionate to its ownership percentage. The
proposed joint venture agreement must include specific details related to:

i The parties’ contributions of capital, personnel, and equipment and share of the costs of
insurance and bonding;

ii. Work items to be performed by the MBE’s or WBE’s own forces and/or work to be
performed by employees of the newly formed joint venture entity;

iii. Work items to be performed under the supervision of the MBE or WBE joint venture
partner; and

iv. The MBE’s or WBE's commitment of management, supervisory, and operative
personnel to the performance of the contract.

NOTE: Vague, general descriptions of the responsibilities of the MBE or WBE joint venture partner do not
provide any basis for awarding credit. For example, descriptions such as "participate in the budgeting
process," “assist with hiring," or "work with managers to improve customer service" do not identify distinct,
clearly defined portions of the work. Roles assigned should require activities that are performed on a regular,
recurring basis rather than as needed. The roles must also be pertinent to the nature of the business for
which credit is being sought. For instance, if the scope of work required by the City entails the delivery of
goods or services to various sites in the City, stating that the MBE or WBE joint venture partner will be
responsible for the performance of all routine maintenance and all repairs required to the vehicles used to
deliver such goods or services is pertinent to the nature of the business for which credit is being sought.
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1.4. Counting MBE/WBE Participation Toward the Contract Specific Goals

Refer to this section when preparing the MBE/WBE compliance plan and completing Schedule D-1 for
guidance on what value of the participation by MBEs and WBEs will be counted toward the stated Contract
Specific Goals. The "Percent Amount of Participation" depends on whether and with whom a MBE or WBE
subcontracts out any portion of its work and other factors.

Firms that are certified as both MBE and WBE may only be listed on a bidder’s compliance plan as either a
MBE or a WBE to demonstrate compliance with the Contract Specific Goals. For example, a firm that is
certified as both a MBE and a WBE may only be listed on the bidder’s compliance plan under one of the
categories, but not both. Only Payments made to MBE and WBE firms that meet BOTH the Commercially
Useful Function and Area of Specialty requirements above will be counted toward the Contract Specific Goals.

1.1.1.1.
9.27.2013
1112

a.

Only expenditures to firms that perform a Commercially Useful Function as defined above may
count toward the Contract Specific Goals.

i. The CPO will determine whether a firm is performing a commercially useful function by
evaluating the amount of work subcontracted, whether the amount the firm is to be
paid under the contract is commensurate with the work it is actually performing and the
credit claimed for its performance of the work, industry practices, and other relevant
factors.

ii. A MBE or WBE does not perform a commercially useful function if its participation is
only required to receive payments in order to obtain the appearance of MBE or WBE
participation. The CPO may examine similar commercial transactions, particularly those
in which MBEs or WBEs do not participate, to determine whether non MBE and non
WBE firms perform the same function in the marketplace to make a determination.

iii. Indications that a subcontractor is not performing a commercially useful function
include, but are not limited to, labor shifting and equipment sharing or leasing
arrangements with the prime contractor or a first tier subcontractor.

Only the value of the dollars paid to the MBE or WBE firm _for work that it performs in its Area of
Specialty in which it is certified counts toward the Contract Specific Goals.

For maintenance, installation, repairs or inspection, or professional services, if the MBE or WBE
performs the work itself: 100% of the value of work actually performed by the MBE’s or WBE’s
own forces shall be counted toward the Contract Specific Goals, including the cost of supplies
and materials purchased or equipment leased by the MBE or WBE from third parties or second
tier subcontractors in order to perform its (sub)contract with its own forces (except supplies and
equipment the MBE or WBE subcontractor purchases or leases from the prime contractor or its
affiliate). 0% of the value of work at the project site that a MBE or WBE subcontracts to a non-
certified firm counts toward the Contract Specific Goals.

If the MBE or WBE is a manufacturer: 100% of expenditures to a MBE or WBE manufacturer for
items needed for the Contract shall be counted toward the Contract Specific Goals. A
manufacturer is a firm that operates or maintains a factory or establishment that produces on
the premises the materials or supplies obtained by the bidder or contractor.

If the MBE or WBE is a distributor or supplier: 60% of expenditures for materials and supplies
purchased from a MBE or WBE that is certified as a regular dealer or supplier shall be counted
toward the Contract Specific Goals.

If the MBE or WBE is a broker:

i Zero percent (0%) of expenditures paid to brokers will be counted toward the Contract
Specific Goals.

iil. As defined above, Brokers provide no commercially useful function.

M/WBE Special Conditions for Commodities & Services
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g. If the MBE or WBE is a member of the joint venture contractor/bidder:

i A joint venture may count the portion of the total dollar value of the contract equal to
the distinct, clearly defined portion of the work of the contract that the MBE or WBE
performs with its own forces toward the Contract Specific Goals; or

iii If employees of this distinct joint venture entity perform the work then the value of the
work may be counted toward the Contract Specific Goals at a rate equal to the MBE or
WBE firm'’s percentage of participation in the joint venture as described in the Schedule
B.

iii. A joint venture may also count the dollar value of work subcontracted to other MBEs
and WBEs.

h. if the MBE or WBE subcontracts out any of its work:

i. 100% of the value of the work subcontracted to other MBEs or WBEs performing work
in its Area of Specialty may be counted toward the Contract Specific Goals.

ii. 0% of the value of work that a MBE or WBE subcontracts to a non-certified firm counts
toward the Contract Specific Goals (except as allowed by (c) above).

iii. The fees or commissions charged for providing a bona fide service, such as professional,
technical, consulting or managerial services or for providing bonds or insurance and
assistance in the procurement of essential personnel, facilities, equipment, materials or
supplies required for performance of the Contract, provided that the fee or commission
is determined by the Chief Procurement Officer to be reasonable and not excessive as
compared with fees customarily allowed for similar services.

iv. The fees charged for delivery of materials and supplies required on a job site (but not
the cost of the materials and supplies themselves) when the hauler, trucker, or delivery
service is not also the manufacturer of or a regular dealer in the materials and supplies,
provided that the fee is determined by the Chief Procurement Officer to be reasonable
and not excessive as compared with fees customarily allowed for similar services.

V. The fees or commissions charged for providing any bonds or insurance, but not the cost
of the premium itself, specifically required for the performance of the Contract,
provided that the fee or commission is determined by the Chief Procurement Officer to
be reasonable and not excessive as compared with fees customarily allowed for similar
services.

1.5. Regulations Governing Reductions to or Waiver of MBE/WBE Goals

The following Regulations set forth the standards to be used in determining whether or not a reduction or
waiver of the MBE/WBE commitment goals of a particular contract is appropriate. If a bidder determines that
it is unable to meet the MBE and/or WBE Contract-Specific Goals on a City of Chicago contract, a written
request for the reduction or waiver of the commitment must be included in the bid or proposal.

The written request for reduction or waiver from the commitment must be in the form of a signed petition for
grant of relief from the MBE/WBE percentages submitted on the bidder's letterhead, and must demonstrate
that all required efforts as set forth in this document were taken to secure eligible Minority and Women
Business Enterprises to meet the commitments. The Chief Procurement Officer or designee shall determine
whether the request for the reduction or waiver will be granted.

A bidder will be considered responsive to the terms and conditions of these Regulations if, at the time of bid, it
submits a waiver request and all supporting documentation that adequately addresses the conditions for
waiver of MBE/WBE goals, including proof of notification to assist agencies except:

e Bidders responding to Request for Proposals (RFPs} who have been identified as a short listed
candidate and/or a prospective awardee will be given a designated time allowance, but no more than
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fourteen (14} calendar days to submit to the Department of Procurement Services complete
documentation that adequately addresses the conditions for waiver described herein; and

e Bidders responding to Request for Information and or Qualifications (RFI/RFQs) deemed by the Chief
Procurement Officer or authorized designee to be the most responsive and responsible shall submit
documentation that adequately addresses the conditions for waiver described herein during
negotiations.

Failure to submit documentation sufficient to support the waiver request will cause the bid/proposal to be
found non-responsive by the Chief Procurement Officer, and the bid/proposal will be rejected. In such cases
the remedies to be taken by the Chief Procurement Officer, in his or her discretion, may include, but are not
limited to, forfeiture of bid deposit; negotiating with the next lowest bidder; or re-advertising the
bid/proposal. All bidders must submit all required documents at the time of bid opening to expedite the
contract award.

1.5.1. Direct / Indirect Participation
Each of the following elements must be present in order to determine whether or not such a reduction or
waiver is appropriate.

a. The bidder has documented the unsuccessful solicitation for either subcontractors or joint
venture partners of at least 50% (or at least five when there are more than eleven certified firms
in the commodity area) of the appropriate certified MBE/WBE firms to perform any direct or
indirect work identified or related to the advertised bid/proposal. Documentation must include
but is not necessarily limited to:

1. A detailed statement of efforts to identify and select portions of work
identified in the bid solicitation for subcontracting to certified MBE/WBE firms;

2. A listing of all MBE/WBE firms contacted that includes:

o Name, address, telephone number and email of MBE/WBE firms
solicited;

o Date and time of contact;

o Method of contact (written, telephone, transmittal of facsimile
documents, email, etc.)

3. Copies of letters or any other evidence of mail-ing that substantiates outreach
to MBE/WBE vendors that includes:

o Project identification and location;

o Classification/commodity of work items for which quotations were
sought;

o Date, item and location for acceptance of subcontractor bid proposals;

o Detailed statement which summarizes direct negotiations with

appropriate MBE/WBE firms for specific portions of the work and
indicates why negotiations were unsuccessful;

o Affirmation that Good Faith Efforts have been demonstrated by:

e choosing subcontracting opportunities likely to achieve
MBE/WBE goals;

¢ not imposing any limiting conditions which were not
mandatory for all subcontractors;
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1.1.1.1.

e providing notice of subcontracting opportunities to M/WBE
firms and assist agencies at least five (5) business days in
advance of the initial bid due date.

OR

Subcontractor participation will be deemed excessively costly when the MBE/WBE subcontractor
proposal exceeds the average price quoted by more than twenty percent (20%). In order to
establish that a subcontractor’s quote is excessively costly, the bidder must provide the following
information:

1. A detailed statement of the work identified for MBE/WBE participation for which the
bidder asserts the MBE/WBE quote(s) were excessively costly {in excess of 20% higher).

o Alisting of all potential subcontractors contacted for a quotation on that work item;

o Prices quoted for the subcontract in question by all such potential subcontractors
for that work item.

2. Other documentation which demonstrates to the satisfaction of the Chief Procurement
Officer that the MBE/WBE proposals are excessively costly, even though not in excess of
20% higher than the average price quoted. This determination will be based on factors
that include, but are not limited to the following:

o The City's estimate for the work under a specific subcontract;
o The bidder’s own estimate for the work under the subcontract;
o An average of the bona fide prices quoted for the subcontract;

o Demonstrated increase in other contract costs as a result of subcontracting to the
M/WBE or other firm.

1.5.2. Assist Agency Participation in wavier/reduction requests

Every waiver and/or reduction request must include evidence that the bidder has provided timely notice
of the need for subcontractors to an appropriate association/assist agency representative of the
MBE/WBE business community. This notice must be given at least five (5) business days in advance of the
initial bid due date.

The notice requirement of this Section will be satisfied if a bidder contacts at least one of the associations
on Attachment A to these Regulations when the prime contractor seeks a waiver or reduction in the
utilization goals. Attachment B to these Regulations provides the letter format that a prime contractor
may use. Proof of notification prior to bid submittal (e.g. certified mail receipt or facsimile transmittal
receipt) will be required to be submitted with the bid for any bid/proposal to be deemed responsive. If
deemed appropriate, the Contract Compliance Officer may contact the assist agency for verification of
notification.

1.5.3. Impracticability

If the Chief Procurement Officer determines that a lesser MBE and/or WBE percentage standard is
appropriate with respect to a particular contract subject to competitive bidding prior to the bid
solicitations for such contract, bid specifications shall include a statement of such revised standard.

The requirements set forth in these Regulations (this subsection 1.5 "Regulations Governing Reductions
to or Waiver of MBE/WBE Goals") shall not apply where the Chief Procurement Officer determines prior
to the bid solicitations that MBE/WBE subcontractor participation is impracticable.
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This may occur whenever the Chief Procurement Officer determines that for reasons of time, need,
industry practices or standards not previously known by the Chief Procurement Officer, or such other
extreme circumstances as may be deemed appropriate, such a Waiver is in the best interests of the City.
This determination may be made in connection with a particular contract, whether before the contract is
let for bid, during the bid or award process, before or during negotiation of the contract, or during the
performance of the contract.

For all notifications required to be made by bidders, in situations where the Chief Procurement Officer has
determined that time is of the essence, documented telephone contact may be substituted for letter

contact.

1.6. Procedure to Determine Bid Compliance

A bid may be rejected as non-responsive if it fails to submit one or more of the following with its bid
demonstrating its Good Faith Efforts to meet the Contract Specific Goals by reaching out to MBEs and WBEs to
perform work on the contract:

An MBE/WBE compliance plan demonstrating how the bidder plans to meet the Contract Specific
Goals; and/or

A request for reduction or waiver of the Contract Specific Goals in accordance with Section 2-92-450
of the MCC.

Only compliance plans utilizing MBE and WBE firms that meet BOTH the Commercially Useful Function and
Area of Specialty requirements will be counted toward the Contract Specific Goals.

The following Schedules and described documents constitute the bidder's MBE/WBE proposal, and must be
submitted in accordance with the guidelines stated:

1.1.1.1.

9.27.2013
1.1.1.2.

(1)

(2)

(3)

Schedule C-1: Letter of Intent from MBE/WBE to Perform as Subcontractor, Supplier and/or
Consultant.

The bidder must submit the appropriate Schedule C-1 with the bid for each MBE and WBE
included on the Schedule D-1. Suppliers must submit the Schedule C-1 for Suppliers, first tier
subcontractors must submit a Schedule C-1 for Subcontractors to the Prime Contractor and
second or lower tier subcontractors must submit a Schedule C-1 for second tier Subcontractors.
The City encourages subcontractors to utilize the electronic fillable format Schedule C-1, which is
available at the Department of Procurement Services website, http://cityofchicago.org/forms.
Each Schedule C-1 must be executed by each MBE and WBE and accurately detail the work to be
performed by the MBE or WBE and the agreed upon rates/prices. Each Schedule C must also
include a separate sheet as an attachment on which the MBE or WBE fully describes its proposed
scope of work, including a description of the commercially useful function being performed by
the MBE or WBE in its Area of Specialty. If a facsimile copy of the Schedule C-1 has been
submitted with the bid, an executed original Schedule C-1 must be submitted by the bidder for
each MBE and WBE included on the Schedule D-1 within five business days after the date of the
bid opening.

Failure to submit a completed Schedule C-1 in accordance with this section shall entitle the City
to deem the bid/proposal non-responsive and therefore reject the bid/proposal.

Letters of Certification.

A copy of each proposed MBE/WBE firm's current Letter of Certification from the City of Chicago
or Cook County lllinois, must be submitted with the bid/proposal. All Letters of Certification
issued by the City of Chicago and Cook County include a statement of the MBE/WBE firm's Area
of Specialty. The MBE/WBE firm's scope of work, as detailed by their Schedule C-1, must
conform to their stated Area of Specialty.

Schedule B: Affidavit of Joint Venture, and Joint Venture Agreements (if applicable).
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(4)

(5)

If the bidder's MBE/WBE proposal includes the participation of a MBE/WBE as joint venture on
any tier (either as the bidder or as a subcontractor), the bidder must provide a copy of the joint
venture agreement and a Schedule B along with all other requirements listed in Section 1.3,
"Joint Ventures," above. In order to demonstrate the MBE/WBE partner's share in the
ownership, control, management responsibilities, risks and profits of the joint venture, the
proposed joint venture agreement must include specific details related to: (1) contributions of
capital and equipment; (2) work responsibilities or other performance to be undertaken by the
MBE/WBE; and (3) the commitment of management, supervisory and operative personnel
employed by the MBE/WBE to be dedicated to the performance of the contract. The joint
venture agreement must also clearly define each partner’s authority to contractually obligate the
joint venture and each partner's authority to expend joint venture funds (e.g., check signing
authority).

Schedule D-1: Required Schedules Regarding MBE/WBE Utilization

Bidders must submit, together with the bid, a completed Schedule D-1 committing them to the
utilization of each listed MBE/WBE firm. The City encourages bidders to utilize the electronic
fillable format Schedule D-1, which is available at the Department of Procurement Services
website, http://cityofchicago.org/forms. Except in cases where the bidder has submitted a
request for a complete waiver of or variance from the MBE/WBE commitment in accordance
with Section 1.5 "Regulations Governing Reductions to or Waiver of MBE/WBE Goals" herein, the
bidder must commit to the expenditure of a specific dollar amount of participation by each
MBE/WBE firm included on their Schedule D-1. The total dollar commitment to proposed MBEs
must at least equal the MBE goal, and the total dollar commitment to proposed WBEs must at
least equal the WBE goal. Bidders are responsible for calculating the dollar equivalent of the MBE
and WBE goals as percentages of their total base bids or in the case of Term Agreements,
depends upon requirements agreements and blanket agreements, as percentages of the total
estimated usage. All commitments made by the bidder's Schedule D-1 must conform to those
presented in the submitted Schedule C-1. If Schedule C-1 is submitted after the opening, the
bidder may submit a revised Schedule D-1 (executed and notarized to conform with the
Schedules C-1). Bidders shall not be permitted to add MBEs or WBEs after bid opening to meet
the Contract Specific Goals, however, contractors are encouraged to add additional MBE/WBE
vendors to their approved compliance plan during the performance of the contract when
additional opportunities for participation are identified. Except in cases where substantial and
documented justification is provided, bidders will not be allowed to reduce the dollar
commitment made to any MBE or WBE in order to achieve conformity between the Schedules C-
1 and D-1.

All commitments for joint venture agreements must be delineated in the Schedule B.

Application for Approval of Mentor Protégé Agreement

Any applications for City approval of a Mentor Protégé agreement must be included with the bid.
If the application is not approved, the bidder must show that it has made good faith efforts to
meet the contract specific goals.

1.7. Reporting Requirements During the Term of the Contract

a.

1.1.1.1.
9.27.2013
1.1.1.2.

The Contractor will, not later than thirty (30} calendar days from the award of a contract by the
City, execute formal contracts or purchase orders with the MBEs and WBEs included in their
approved MBE/WBE Utilization Plan. These written agreements will be made available to the
Chief Procurement Officer upon request.

The Contractor will be responsible for reporting payments to all subcontractors on a monthly
basis in the form of an electronic report. Upon the first payment issued by the City of Chicago to
the contractor for services performed, on the first day of each month and every month
thereafter, email and or fax audit notifications will be sent out to the Contractor with instructions
to report payments that have been made in the prior month to each subcontractor. The
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1.8.

1.1.1.1.

reporting of payments to all subcontractors must be entered into the Certification and
Compliance Monitoring System (C2), or whatever reporting system is currently in place, on or
before the fifteenth (15th) day of each month.

c. Once the prime Contractor has reported payments made to each subcontractor, including zero
dollar amount payments, the subcontractor will receive an email and or fax notification
requesting them to log into the system and confirm payments received. All monthly
confirmations must be reported on or before the 20th day of each month. Contractor and
subcontractor reporting to the C2 system must be completed by the 25th of each month or
payments may be withheld.

d. All subcontract agreements between the contractor and MBE/WBE firms or any first tier non-
certified firm and lower tier MBE/WBE firms must contain language requiring the MBE/WBE to
respond to email and/or fax notifications from the City of Chicago requiring them to report
payments received for the prime or the non-certified firm.

Access to the Certification and Compliance Monitoring System (C2), which is a web based
reporting system, can be found at: https://chicago.mwdbe.com

e. The Chief Procurement Officer or any party designated by the Chief Procurement Officer, shall
have access to the contractor's books and records, including without limitation payroll records,
tax returns and records and books of account, to determine the contractor's compliance with its
commitment to MBE and WBE participation and the status of any MBE or WBE performing any
portion of the contract. This provision shall be in addition to, and not a substitute for, any other
provision allowing inspection of the contractor's records by any officer or official of the City for
any purpose.

f. The Contractor shall maintain records of all relevant data with respect to the utilization of MBEs
and WBEs, retaining these records for a period of at least five years after project closeout. Full
access to these records shall be granted to City, federal or state authorities or other authorized
persons.

Changes to Compliance Plan

1.8.1. Permissible Basis for Change Required

No changes to the Compliance Plan or contractual MBE and WBE commitments or substitution of MBE or
WBE subcontractors may be made without the prior written approval of the Contract Compliance Officer.
Unauthorized changes or substitutions, including performing the work designated for a subcontractor
with the contractor’s own forces, shall be a violation of these Special Conditions and a breach of the
contract with the City, and may cause termination of the executed Contract for breach, and/or subject the
bidder or contractor to contract remedies or other sanctions. The facts supporting the request for
changes must not have been known nor reasonably could have been known by the parties prior to
entering into the subcontract. Bid shopping is prohibited. The bidder or contractor must negotiate with
the subcontractor to resolve the problem. If requested by either party, the Department of Procurement
Services shall facilitate such a meeting. Where there has been a mistake or disagreement about the scope
of work, the MBE or WBE can be substituted only where an agreement cannot be reached for a.
reasonable price for the correct scope of work.

Substitutions of a MBE or WBE subcontractor shall be permitted only on the following basis:
a) Unavailability after receipt of reasonable notice to proceed;
b) Failure of performance;
¢) Financial incapacity;
d) Refusal by the subcontractor to honor the bid or proposal price or scope;

e} Mistake of fact or law about the elements of the scope of work of a solicitation where a
reasonable price cannot be agreed;
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f)  Failure of the subcontractor to meet insurance, licensing or bonding requirements;
g) The subcontractor's withdrawal of its bid or proposal; or

h) De-certification of the subcontractor as a MBE or WBE (graduation from the MBE/WBE program
does not constitute de-certification).

i} Termination of a Mentor Protégé Agreement.

1.8.2. Procedure for Requesting Approval
If it becomes necessary to substitute a MBE or WBE or otherwise change the Compliance Plan, the
procedure will be as follows:

a) The bidder or contractor must notify the Contract Compliance Officer and Chief Procurement
Officer in writing of the request to substitute a MBE or WBE or otherwise change the Compliance
Plan. The reguest must state specific reasons for the substitution or change. A letter from the
MBE or WBE to be substituted or affected by the change stating that it cannot perform on the
contract or that it agrees with the change in its cope of work must be submitted with the
request.

b) The City will approve or deny a request for substitution or other change within 15 business days
of receipt of the written request.

¢) Where the bidder or contractor has established the basis for the substitution to the satisfaction
of the Chief Procurement Officer, it must make Good Faith Efforts to meet the Contract Specific
Goal by substituting a MBE or WBE subcontractor. Documentation of a replacement MBE or
WBE, or of Good Faith Efforts, must meet the requirements in section 5. If the MBE or WBE
Contract Specific Goal cannot be reached and Good Faith Efforts have been made, as determined
by the Chief Procurement Officer, the bidder or contractor may substitute with a non-MBE or
non-WBE.

d) If a bidder or contractor plans to hire a subcontractor for any scope of work that was not
previously disclosed in the Compliance Plan, the bidder or contractor must obtain the approval of
the Chief Procurement Officer to modify the Compliance Plan and must make Good Faith Efforts
to ensure that MBEs or WBEs have a fair opportunity to bid on the new scope of work.

e) A new subcontract must be executed and submitted to the Contract Compliance Officer within
five business days of the bidder’s or contractor’s receipt of City approval for the substitution or
other change.

The City shall not be required to approve extra payment for escalated costs incurred by the contractor
when a substitution of subcontractors becomes necessary to comply with MBE/WBE contract
requirements.

1.9. Non-Compliance and Damages

Without limitation, the following shall constitute a material breach of this contract and entitle the City to
declare a default, terminate the contract, and exercise those remedies provided for in the contract, at law or
in equity: (1) failure to demonstrate Good Faith Efforts; and (2} disqualification as a MBE or WBE of the
contractor or any joint venture partner, subcontractor or supplier if its status as an MBE or WBE was a factor
in the award of the contract and such status was misrepresented by the contractor.

Payments due to the contractor may be withheld until corrective action is taken.

Pursuant to MCC 2-92-445 or 2-92-740, as applicable, remedies or sanctions may include a penalty in the
amount of the discrepancy between the amount of the commitment in the Compliance Plan, as such amount
may be amended through change orders or otherwise over the term of the contract, and the amount paid to
MBEs or WBEs, and disqualification from contracting or subcontracting on additional City contracts for up to
three years. The consequences provided herein shall be in addition to any other criminal or civil liability to
which such entities may be subject.
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The contractor shall have the right to protest the final determination of non-compliance and the imposition of
any penalty by the Chief Procurement Officer pursuant to MCC 2-92-445 or 2-92-740, within 15 business days
of the final determination.

1.10. Arbitration

a) Inthe event a contractor has not complied with the contractual MBE/WBE percentages in its
Schedule D, underutilization of MBEs/WBEs shall entitle the affected MBE/WBE to recover from the
contractor damages suffered by such entity as a result of being underutilized; provided, however,
that this provision shall not apply to the extent such underutilization occurs pursuant to a waiver or
substitution approved by the City. The Ordinance and contracts subject thereto provide that any
disputes between the contractor and such affected MBEs/WBEs regarding damages shall be resolved
by binding arbitration before an independent arbitrator other than the City, with reasonable
expenses, including attorney's fees, being recoverable by a prevailing MBE/WBE in accordance with
these regulations. This provision is intended for the benefit of any MBE/WBE affected by
underutilization and grants such entity specific third party beneficiary rights. Any rights conferred by
this regulation are non-waivable and take precedence over any agreement to the contrary, including
but not limited to those contained in a subcontract, suborder, or communicated orally between a
contractor and a MBE/WBE.

b) An MBE/WBE desiring to arbitrate shall contact the contractor in writing to initiate the arbitrative
process. Except as otherwise agreed to in writing by the affected parties subject to the limitation
contained in the last sentence of the previous paragraph, within ten (10) calendar days of the
contractor receiving notification of the intent to arbitrate from the MBE/WBE the above-described
disputes shall be arbitrated in accordance with the Commercial Arbitration Rules of the American
Arbitration Association (AAA), a not-for-profit agency, with an office at 225 North Michigan Avenue,
Suite 2527, Chicago, lllinois 60601-7601 [Phone: (312) 616-6560; Fax: (312) 819-0404]. All such
arbitrations shall be initiated by the MBE/WBE filing a demand for arbitration with the AAA; shall be
conducted by the AAA; and held in Chicago, lllinois.

c) All arbitration fees are to be paid pro rata by the parties, however, that the arbitrator is authorized to
award reasonable expenses, including attorney and arbitrator fees, as damages to a prevailing
MBE/WBE.

d) The MBE/WBE must send the City a copy of the Demand for Arbitration within ten (10} calendar days
after it is filed with the AAA. The MBE/WBE also must send the City a copy of the decision of the
arbitrator within ten (10) calendar days of receiving such decision. Judgment upon the award
rendered by the arbitrator may be entered in any court of competent jurisdiction.

1.11. Equal Employment Opportunity
Compliance with MBE and WBE requirements will not diminish or supplant equal employment opportunity
and civil rights provisions as required by law.

1.1.1.1. M/WBE Special Conditions for Commodities & Services
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1.12. Attachments and Schedules
The following attachments and schedules follow, they may also be downloaded from the Internet at:
http://www.cityofchicago.org/forms

1.1.1.1.

9.27.2013

1.1.1.2.

Attachment A: Assist Agencies

Attachment B: Sample Format for Requesting Assist Agency Comments on Bidder’s Request for
Reduction or Waiver of MBE/WBE Goals

Schedule B: Affidavit of Joint Venture {MBE/WBE)

Schedule C-1: Letter of Intent From MBE/WBE To Perform As Subcontractor, Supplier and/or
Consultant

Schedule D-1: Compliance Plan Regarding MBE/WBE Utilization

M/WBE Special Conditions for Commodities & Services
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Attachment A —Assist Agency List

[

PRO
SERVICES

EPARTMEMNT OF

UREMENT

Assist Agencies are comprised of not-for-profit agencies and/or chamber of commerce agencies
that represent the interest of small, minority and/or women owned businesses.

1.1.1.1.

9.27.2013
1.1.1.2.

American Brotherhood of Contractors
935 West 175 Street

Homewood, lllinois 60430

Phone: (773) 491-5640

Email: arba@constructive-business.com

Asian American Business Expo

207 East Ohio St. Suite 218

Chicago, IL 60611

Phone: 312-233-2810

Fax: 312-268-6388

Email: Janny@AsianAmericanBusinessExpo.org

Asian American Institute

4753 N. Broadway St. Suite 904
Chicago, IL. 60640

Phone: (773) 271-0899

Fax: (773) 271-1982

Email: kfernicola@aaichicago.org

Web: www.aaichicago.org

Association of Asian Construction Enterprises
333 N. Ogden Avenue

Chicago, IL 60607

Phone: (847) 525-9693

Email: nakmancorp@aol.com

Black Contractors United

400 W. 76" Street, Suite 200

Chicago, IL 60620

Phone: (773 483-4000

Fax: (773) 483-4150

Email: bcunewera@att.net

Web: www.blackcontractorsunited.com

Cosmopolitan Chamber of Commerce
203 N. Wabash, Suite 518

Chicago, IL 60601

Phone: (312) 499-0611

Fax: (312) 332-2688

Email: ccarey@cosmococ.org

Web: www.cosmochamber.org

Eighteenth Street Development Corporation
1843 South Carpenter

Chicago, lilinois 60608

Phone: (312) 733-2287

Fax: (773)-353-1683
asoto@eighteenthstreet.org

www.eighteenthsireet.org

Chatham Business Association Small Business
Development, Inc.

8441 S. Cottage Grove Avenue

Chicago, IL 60619

Phone: (773)994-5006

Fax: (773)994-9871

Email: melkelcba@sbcglobal.net

Web: www.cbaworks.org

Chicago Area Gay & Lesbian
Chamber of Commerce

3656 N. Halsted

Chicago, IL 60613

Phone: (773) 303-0167

Fax: (773) 303-0168

Email: info@glchamber.org

Web: www.glchamber.org

Chicago Minority Supplier Development
Council, Inc.

105 W. Adams, Suite 2300

Chicago, IL 60603-6233

Phone: (312) 755-8880

Fax: (312) 755-8890

Email: pbarreda@chicagomsdc.org

Web: www.chicagomsdc.org

Chicago Urban League

4510 S. Michigan Ave.

Chicago, IL 60653

Phone: (773) 285-5800

Fax: (773) 285-7772

Email: president@thechicagourbanleague.org

Web: www.cul-chicago.org

Chicago Women in Trades (CWIT)
4425 S. Westem Bivd.

Chicago, IL 60609-3032

Phone: (773) 376-1450

Fax: (312) 942-0802

Email: ewitinfo@cwit2.org

Web: www.chicagowomenintrades.org

Coalition for United Community Labor Force
1253 W. 63" Street

Chicago, IL. 60636

Phone: (312) 243-5149

Email: johnrev.hatchetti@comcast.net

M/WBE Special Conditions for Commodities & Services

15




City of Chicago Department of Procurement Services ~ Assist Agencies (cont'd)

1.1.1.1.

9.27.2013
1.1.1.2.

Federation of Women Contractors
5650 S. Archer Avenue

Chicago, IL 60638

Phone: (312) 360-1122

Fax: (312) 360-0239

Email: fwcchicago@aol.com

Web: www fwechicago.com

Hispanic American Construction Industry Association
(HACIA)

650 West Lake Street

Chicago, IL 60661

Phone: (312) 666-5910

Fax: (312) 666-5692

Email: info@haciaworks.org

Web: www.haciaworks.org

lllinois Hispanic Chamber of Commerce
855 W. Adams, Suite 100

Chicago, IL 60607

Phone: (312) 425-9500

Fax: (312) 425-9510

Email: oduque@ihccbusiness.net

Web: www.ihccbusiness.net

Latin American Chamber of Commerce
3512 West Fullerton Avenue

Chicago, IL 60647

Phone: (773) 252-5211

Fax: (773) 252-7065

Email;d.lorenzopadron@latinamericanchamberofcommerce.com

Web: www.latinamericanchamberofcommerce.com

National Organization of Minority Engineers
33 West Monroe Suite 1540

Chicago, lllinois 60603

Phone: (312) 425-9560

Fax: (312) 425-9564

Email: shandy@infrastructure-eng.com

Web: www.nomeonline.org

National Association of Women Business Owners
Chicago Chapter

230 E. Ohio, Suite 400

Chicago, IL 60611

Phone: (312) 224-2605

Fax: (312) 6448557

Email: info@nawbochicago.org

Web: www.nawbochicago.org

Rainbow/PUSH Coalition
International Trade Bureau

930 E. 50" Street

Chicago, IL 60615

Phone: (773) 256-2781

Fax: (773) 373-4104

Email: bevans@rainbowpush.org
Web: www.rainbowpush.org

South Shore Chamber, Incorporated
Black United Funds Bldg.

1750 E. 71% Street

Chicago, IL 60649-2000

Phone: (773) 955- 9508

Email: sshorechamber@sbcglobal.net
Web: www.southshorechamberinc.org

Suburban Minority Contractors Association
1250 Grove Ave. Suite 200

Barrington, IiL 60010

Phone: (847) 852-5010

Fax: (847) 382-1787

Email: aprilcobra@hotmail.com

Web: www.suburbanblackcontractors.org

Women Construction Owners & Executives
{(WCOE)

Chicago Caucus

308 Circle Avenue

Forest Park, IL 60130

Phone: (708) 366-1250

Fax: (708) 366-5418

Email: mkm@mkmservices.com

Web: www.wcoeusa.org

Women's Business Development Center
8 South Michigan Ave., Suite 400

Chicago, IL 60603

Phone: (312) 853-3477

Fax: (312) 853-0145

Email: fcurry@wbdc.org

Web: www.wbdc.org

M/WBE Special Conditions for Commodities & Services
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Attachment B - Sample Format for Requesting Assist Agency Comments on Bidder’s Request for Reduction or
Waiver of MBE/WBE Goals

On Bidder/Proposer’s Letterhead — SEND TO THE ASSIST AGENCIES — DO NOT SEND TO THE CITY
RETURN RECEIPT REQUESTED

(Date)

Specification No.: {Specification Number}

Project Description: {PROJECT DESCRIPTION}

{Assist Agency Name and Address — SEND TO THE ASSIST AGENCIES — DO NOT SEND TO THE CITY)

Dear

(Bidder/Proposer) intends to submit a bid/proposal in response to the above referenced
specification with the City of Chicago. Bids are due advertised specification with the City of Chicago.

The following areas have been identified for subcontracting opportunities on both a direct and indirect basis:

Our efforts to identify potential subcontractors have not been successful in order to meet the Disadvantaged/
Minority/Women Business Enterprise contract goal. Due to the inability to identify an appropriate DBE/MBE/WBE firm
certified by the City of Chicago to participate as a subcontractor or joint venture partner, a request for the waiver of the
contract goals will be submitted. if you are aware of such a firm, please contact

Name of Company Representative at Address/Phone
within (10) ten business days of receipt of this letter.

Under the City of Chicago’s MBE/WBE/DBE Ordinance, your agency is entitled to comment upon this waiver request to the
City of Chicago. Written comments may be directed within ten {10) working days of your receipt of this letter to:

Monica Jimenez, Deputy Procurement Officer
Department of Procurement Services

City of Chicago

121 North La Salle Street, Room 806

Chicago, lllinois 60602

If you wish to discuss this matter, please contact the undersigned at

Sincerely,
1.1.1.1. M/WBE Special Conditions for Commodities & Services
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Schedule B — Affidavit of Joint Venture

1.1.1.1.

9.27.2013
1.1.1.2.

SCHEDULE B: Affidavit of Joint Venture (MBE/WBE)

This form need not be submitted if all joint venturers are MBEs and/or WBEs. In such a case, however, a
written joint venture agreement among the MBE and WBE venturers must be submitted. In all proposed joint
ventures, each MBE and/or WBE venturer must submit a copy of their current Letter of Certification.

All Information Requested by this Schedule must Be Answered in the Spaces Provided. Do Not Refer to Your
Joint Venture Agreement Except to Expand on Answers Provided on this Form. If Additional Space Is
Required, Additional Sheets May Be Attached.

L Name of joint venture:
Address of joint venture:

Phone number of joint venture:

. Identify each non-MBE/MWBE venturer(s):
Name of Firm:
Address:
Phone:
Contact person for matters concerning MBE/WBE compliance:

. Identify each MBE/WBE venturer(s):
Name of Firm:
Address:
Phone:
Contact person for matters concerning MBE/MBE compliance:

V. Describe the role(s) of the MBE and/or WBE venturer(s) in the joint venture:

V. Attach a copy of the joint venture agreement. In order to demonstrate the MBE and/or WBE venturer's
share in the ownership, control, management responsibilities, risks and profits of the joint venture, the
proposed joint venture agreement must include specific details related to: (1) the contributions of
capital and equipment; (2) work items to be performed by the MBE/WBE's own forces; (3) work items to
be performed under the supervision of the MBE/WBE venturer; and (4) the commitment of
management, supervisory and operative personnel employed by the MBE/WWBE to be dedicated to the
performance of the project.

VI Ownership of the Joint Venture.
A. What are the percentage(s) of MBE/WBE ownership of the joint venture?
MBE/WBE ownership percentage(s)
Non-MBEMVBE ownership percentage(s)

B. Specify MBEAWBE percentages for each of the following (provide narrative descriptions and other
detail as applicable):

1. Profit and loss sharing:
2. Capital contributions:
(a) Dollar amounts of initial contribution:

Page1of5
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1.1.1.1.

9.27.2013
1.1.1.2.

VIL.

Schedule B: Affidavit of Joint Venture (MBE/WBE)

(b) Dollar amounts of anticipated on-going contributions:

Contributions of equipment (Specify types, quality and quantities of equipment to be provided by each
venturer):

Other applicable ownership interests, including ownership options or other agreements which restrict or
limit ownership and/or control:

Provide copies of all written agreements between venturers concerning this project.

Identify each current City of Chicago contract (and each contract completed during the past two (2)
years) by a joint venture of two or more firms participating in this joint venture:

Control of and Participation in the Joint Venture. Identify by name and firm those individuals who are,
or will be, responsible for, and have the authority to engage in the following management functions and
policy decisions. (Indicate any limitations to their authority such as dollar limits and co-signatory
requirements.):

Joint venture check signing:

Authority to enter contracts on behalf of the joint venture:

Signing, co-signing and/or collateralizing loans:

Acquisition of lines of credit:

Page 2 of 5
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VIII.

1.1.1.1.

9.27.2013
1.1.1.2.

Schedule B: Affidavit of Joint Venture (MIBE/WBE)

Acquisition and indemnification of payment and performance bonds:

Negotiating and signing labor agreements:

Management of contract performance. (ldentify by name and firm only):

1. Supervision of field operations:

2. Major purchases:

3. Estimating:

4. Engineering;

Financial Controls of joint venture:
Which firm and/or individual will be responsible for keeping the books of account?

Identify the managing partner, if any, and describe the means and measure of their compensation:

What authority does each venturer have to commit or obligate the other to insurance and bonding
companies, financing institutions, suppliers, subcontractors, and/or other parties participating in the
performance of this contract or the work of this project?

State the approximate number of operative personnel (by trade) needed to perform the joint venture’s
work under this contract. Indicate whether they will be employees of the non-MBE/WBE firm, the
MBE/WBE firm, or the joint venture.

Page 30of 5
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1.1.1.1.
9.27.2013
1.1.1.2.

Schedule B: Affidavit of Joint Venture (MBE/WBE)

Trade Non-MBEMVBE Firm MBEMWBE Joint Venture
{(Number) (Number) (Number)

If any personnel proposed for this project will be employees of the joint venture:

A. Are any proposed joint venture employees currently employed by either venturer?
Currently employed by non-MBE/WBE (number) Employed by MBE/WBE
B. Identify by name and firm the individual who will be responsible for hiring joint venture employees:
C. Which venturer will be responsible for the preparation of joint venture payrolls:
X. Please state any material facts of additional information pertinent to the control and structure of this

joint venture.

Page 4 of 5
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Schedule B: Affidavit of Joint Venture (MBE/WBE)

The undersigned affirms that the foregoing statements are correct and include all material
information necessary to identify and explain the terms and operations of our joint venture and
the intended participation of each venturer in the undertaking. Further, the undersigned
covenant and agree to provide to the City current, complete and accurate information regarding
actual joint venture work and the payment therefore, and any proposed changes in any
provision of the joint venture agreement, and to permit the audit and examination of the books,
records and files of the joint venture, or those of each venturer relevant to the joint venture by
authorized representatives of the City or the Federal funding agency.

Any material misrepresentation will be grounds for terminating any contract which may be
awarded and for initiating action under federal or state laws concerning false statements.

Note: If, after filing this Schedule B and before the completion on the joint venture's work
on the project, there is any change in the information submitted, the joint venture must
inform the City of Chicago, either directly or through the prime contractor if the joint
venture is a subcontractor.

Name of MBE/WBE Partner Firm Name of Non-MBE/WWBE Partner
Firm
Signature of Affiant Signature of Affiant
Name and Title of Affiant Name and Title of Affiant
|
Date Date
On this day of , 20 , the above-signed officers

(names of afhants)

personally appeared and, known to me be the persons described in the foregoing
Affidavit, acknowledged that they executed the same in the capacity therein stated and
for the purpose therein contained.

IN WITNESS WHEREOF, | hereunto set my hand and official seal.

Signature of Notary Public

My Commission Expires:

(SEAL)

Page 5 of 5
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Schedule C-1: Letter of intent From MBE/WBE To Perform As Subcontractor, Supplier and/or Consultant

FOR
NON-CONSTRUCTION
SCHEDULE C-1 PROJECTS ONLY
MBE/WBE Letter of Intent to Perform as a
Subcontractor, Supplier, or Consultant

Project Name: Specification No.:
From:

(Name of MBEAVBE Firm)
To: and the City of Chicago.

(Name of Prime Contractor)

The MBE or WBE status of the undersigned is confirmed by the attached City of Chicago or Cook County, lllinois
Certification Letter. 100% MBE or WBE participation is credited for the use of a MBE or WBE “manufacturer.” 60%
participation is credited for the use of a MBE or WBE “regular dealer.”

The undersigned is prepared to perform the following services in connection with the above named project/contract. If more
space is required to fully describe the MBE or WBE proposed scope of work and/or payment schedule, including a
description of the commercially useful function being performed. Attach additional sheets as necessary:

The above described performance is offered for the following price and described terms of payment:

SUB-SUBCONTRACTING LEVELS
A zero (0) must be shown in each blank if the MBE or WBE will not be subcontracting any of the work listed or attached to

this schedule.
% of the dollar value of the MBE or WBE subcontract that will be subcontracted to non MBEAWBE contractors.

% of the dollar value of the MBE or WBE subcontract that will be subcontracted to MBE or WBE contractors.

NOTICE: If any of the MBE or WBE scope of work will be subcontracted, list the name of the vendor and attach a
brief explanation, description and pay item number of the work that will be subcontracted. MBE/WBE
credit will not be given for work subcontracted to Non-MBE/WBE contractors, except for as allowed in the
Special Conditions Regarding Minority Business Enterprise Commitment and Women Business Enterprise
Commitment.

The undersigned will enter into a formal written agreement for the above work with you as a Prime Contractor, conditioned
upon your execution of a contract with the City of Chicago, within three (3) business days of your receipt of a signed contract
from the City of Chicago.

The undersigned has entered into a formal written mentor protégé agreement as a subcontractor/protégé with you as a
Prime Contractor/mentor: ( )Yes ( )No

NOTICE: THIS SCHEDULE AND ATTACHMENTS REQUIRE ORIGINAL SIGNATURES.

T (Signature of PresidenyOwWnerlCEQ or Authorized Agent of MBE/WBE]) [(9:13)]

TNamelT lle-Please Printy

{Email & Phone Number)
0812013 Page 10of 1
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Schedule D-1: Affidavit of Implementation of MBE/WBE Goals and Participation Plan

FOR
SCHEDULE D-1 NON-CONSTRUCTION
Compliance Plan Regarding MBEMBE Utilization PROJECTS ONLY
Affidavit of Prime Contractor

MUST BE SUBMITTED WITH THE BID. FAILURE TO SUBMIT THE SCHEDULE D-1 WILL CAUSE THE
BID TO BE REJECTED. DUPLICATE AS NEEDED.

Project Name:,

Specification No.:

In connection with the above captioned contract, | HEREBY DECLARE AND AFFIRM that | am a duly authorized
representative of .
(Name of Prime Consultant/Contractor)

and that | have personally reviewed the material and facts set forth herein describing our proposed plan to achieve the
MBEMVBE goals of this contract.

All MBE/WBE firms included in this plan have been certified as such by the City of Chicago and/or Cook County,
(llinois (Letters of Certification Attached).

I Direct Participation of MBEAWBE Firms:
NOTE: The bidder/proposer shall, in determining the manner of MBE/WBE participation, first consider involvement with
MBEMBE firms as joint venture partners, subcontractors, and suppliers of goods and services directly related to the
performance of this contract.
A. If bidder/proposer is a joint venture and one or more joint venture partners are certified MBEs or WBES, attach

copies of Letters of Certification, Schedule B formand a copy of Joint Venture Agreement clearly describing the role
of each MBEMBE firm(s) and its ownership interest in the joint venture.

B. Complete this section for each MBE/WBE Subcontractor/Supplier/Consultant participating on this contract:

1. Name of MBE/WBE:

Address:

Contact Person:

Phone Number:

Dollar Value of Participation $

Percentage of Participation %

Mentor Protégé Agreement (attach executed copy): ( ) Yes ( )No Add!Percentage Claimed:’ %
Total Participation %

2. Name of MBE/WBE:

Address:

Contact Person:

! The Prime Contractor may claim an additional 0.333 percent participation credit (up to a maximum of five (5) percent) for
every one (1) percent of the value of the contract performed by the MBE/MWVBE protége firm.

0812013 Page 10f 5
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Schedule D-1: Prime Contractor Affidavit-MBE/WBE Compliance Plan

Phone Number:

Dollar Value of Participation $

Percentage of Participation %

Mentor Protégé Agreement (attach executed copy): { ) Yes ( ) No
Total Participation %

Narme of MBE/WBE:

Add'l Percentage Claimed: %

Address:

Contact Person:;

Phone Number:

Dollar Value of Participation $

Percentage of Participation %

Mentor Protégé Agreement (attach executed copy): ( ) Yes ( ) No
Total Participation %

Name of MBE/WBE:

Add’l Percentage Claimed: %

Address:

Contact Person:;

Phone Number:

Dollar Value of Participation $

Percentage of Participation %

Mentor Protégé Agreement (attach executed copy): { ) Yes ( ) No

Total Participation %

5. Attach Additional Sheets as Needed

Il. Indirect Participation of MBE/WBE Firms

Add’l Percentage Claimed: %

NOTE: This section need not be completed if the MBEMBE goals have been met through the direct participation
outlined in Section |. If the MBE/WBE goals have not been met through direct participation, Contractor will be
expected to demonstrate that the proposed MBE/MWBE direct participation represents the maximum achievable under
the circumstances. Only after such a demonstration will indirect participation be considered.

MBEMVBE Subcontractors/Suppliers/Consultants proposed to performwork or supply goods or services where such
performance does not directly relate to the performance of this contract:

082013

1.1.1.1.

9.27.2013
1.1.1.2.

1.

Name of MBE/BE:

Address:

Contact Person:

Page 20of 5
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Schedule D-1: Prime Contractor Affidavit-MBE/WBE Compliance Plan

Phone Number:

Dollar Value of Participation $

Percentage of Participation %

Mentor Protégé Agreement (attach executed copy): () Yes () No
Total Participation %

Narne of MBE/WBE:

Add'l Percentage Claimed: %

Address:

Contact Person:

Phone Number:

Dollar Value of Participation $

Percentage of Participation %

Mentor Protégé Agreement (attach executed copy): ( ) Yes ( ) No
Total Participation %

Name of MBE/WBE;

Add'l Percentage Claimed: %

Address:

Contact Person:;

Phone Number:;

Dollar Value of Participation S

Percentage of Participation %

Mentor Protégé Agreement (attach executed copy): ( )Yes ( ) No
Total Participation %
Name of MBEMBE:

Add'l Percentage Claimed: %

Address:

Contact Person:

Phone Number:

Dollar Value of Participation S

Percentage of Participation %

Mentor Protégé Agreement (attach executed copy): ( ) Yes ( )} No
Total Participation %
Attach Additional Sheets as Needed

Add’l Percentage Claimed: %

Page 3of 5
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Schedule D-1: Prime Contractor Affidavit-MBE/WBE Compliance Plan

ill. Summary of MBE/'WBE Proposal
A. MBE Proposal {Direct & Indirect)

1. MBE Direct Participation

. Doliar Amount Percent Amount
MBE Firm Name Participation ($) Participation (%)
Total Direct MBE Participation

2. MBE Indirect Participation
" Dollar Amount Percent Amount
MBE Firm Name Participation ($) Participation (%)

Total Indirect MBE Participation
B. WBE Proposal (Direct & Indirect)
1. WBE Direct Participation

Dollar Amount Percent Amount

WBE Firm Name

Participation ($) Participation (%)

Total Direct WBE Participation

2. WBE Indirect Participation

WBE Firm Name

Dollar Amount Percent Amount

Participation ($) Participation (%)
Total Indirect WBE Participation
0872013 Page 40f 5
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Schedule D-1: Prime Contractor Affidavit-MBE/WBE Compliance Plan

The Prime Contractor designates the following person as its MBEMBE Liaison Officer:

(Name- Please Print or Type) (Phone)

1 DO SOLEMNLY DECLARE AND AFFIRM UNDER PENALTIES OF PERJURY THAT THE CONTENTS OF THE
FOREGOING DOCUMENT ARE TRUE AND CORRECT, THAT NO MATERIAL FACTS HAVE BEEN OMITTED, AND
THAT I AMAUTHORIZED ON BEHALF OF THE PRIME CONTRACTOR TO MAKE THIS AFFIDAVIT.

(Name of Prime Contractor — Print or Type) State of:

County of:

(Signature)

(Name/Title of Affiant — Print or Type)

(Date)

On this day of , 20 , the above signed officer

{(Name of Affiant)

personally appeared and, known by me to be the person described in the foregoing Affidavit, acknowledged that (s)he
executed the same in the capacity stated therein and for the purposes therein contained.

IN WITNESS WHEREOF, | hereunto set my hand and seal.

(Notary Public Signature)

SEAL:
Commission Expires;
0872013 Page 50of 5
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The Contractor must provide and maintain for the life of this Contract and at Contractor's own expense, until Contract completion
and during the time period following final completion if Contractor is required to return and perform any additional work, the
insurance coverage and requirements specified below, insuring all operations related to the Contract.

2.1. Insurance to be Provided
2.1.1. Workers Compensation and Employers Liability
Workers Compensation Insurance, as prescribed by applicable law covering all employees who are to provide a service
under this Contract and Employers Liability coverage with limits of not less than $500,000 each accident, iliness or disease.

2.1.2. Commercial General Liability (Primary and Umbrella)

Commercial General Liability Insurance or equivalent with limits of not less than $5,000,000 per occurrence for bodily
injury, personal injury, and property damage liability. Coverages must include the following: All premises and operations,
products/completed operations, explosion, collapse, underground, separation of insureds, defense, and contractual liability
(with no limitation endorsement). The City of Chicago is to be named as an additional insured on a primary, non-
contributory basis for any liability arising directly or indirectly from the work.

Subcontractors performing work for the Contractor must maintain limits of not less than $1,000,000 with the same terms
herein.

2.1.3. Automobile Liability (Primary and Umbrella)

When any motor vehicles (owned, non-owned and hired) are used in connection with work to be performed, the Contractor
must provide Automobile Liability Insurance with limits of not less than $2,000,000 per occurrence for bodily injury and
property damage. The City of Chicago is to be named as an additional insured on a primary, non-contributory basis.

Subcontractors performing work for the Contractor must maintain limits of not less than $1,000,000 with the same terms
herein.

2.1.4. All Risk Property

The Contractor must maintain All Risk Commercial Property Insurance covering loss or damage at full replacement cost to
any City of Chicago equipment, materials, parts, or supplies while in the care, custody, and control of the Contractor as part
of the Contract. The Contractor is responsible for any damage to City property at replacement cost that results from this
Contract.

2.2, Additional Requirements

The Contractor must furnish the City of Chicago, Department of Procurement Services, City Hall, Room 806, 121 North LaSalle
Street, Chicago, Illinois 60602, original Certificates of Insurance, or such similar evidence, to be in force on the date of this
Contract, and Renewal Certificates of Insurance, or such similar evidence, if the coverages have an expiration or renewal date
occurring during the term of this Contract. The Contractor must submit evidence of insurance on the City of Chicago Insurance
Certificate Form (copy attached as an exhibit) or equivalent prior to Contract award. The receipt of any certificate does not
constitute agreement by the City that the insurance requirements in the Contract have been fully met or that the insurance
policies indicated on the certificate are in compliance with all Contract requirements. The failure of the City to obtain
certificates or other insurance evidence from Contractor is not a waiver by the City of any requirements for the Contractor to
obtain and maintain the specified coverages. The Contractor must advise all insurers of the Contract provisions regarding
insurance. Non-conforming insurance does not relieve Contractor of the obligation to provide insurance as specified herein. No
fulfillment of the insurance conditions may constitute a violation of the Contract, and the City retains the right to stop work until
proper evidence of insurance is provided, or the Contract may be terminated.

Contractor must furnish Certificates Insurance of Coverage of any or all insurance policies listing the City as an additional
insured upon request by the Chief Procurement Officer. All Certificates Insurance of Coverage must be signed, dated and
reference the City contract number.

The insurance must provide for sixty (60) days prior written notice to be given to the City in the event coverage is substantially
changed, canceled, or non-renewed.

Any deductibles or self-insured retentions on referenced insurance coverages must be borne by Contractor.

1.2.1.2. Insurance Requirements
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The Contractor agrees that insurers waive their rights of subrogation against the City of Chicago, its employees, elected officials,
agents, or representatives.

The coverages and limits furnished by Contractor in no way limit the Contractor's liabilities and responsibilities specified within
the Contract or by law.

Any insurance or self-insurance programs maintained by the City of Chicago do not contribute with insurance provided by the
Contractor under the Contract.

The required insurance to be carried is not limited by any limitations expressed in the indemnification language in this Contract
or any limitation placed on the indemnity in this Contract given as a matter of law.

If Contractor is a joint venture or limited liability company, the insurance policies must name the joint venture or limited liability
company and each of its separate constituent entities as named insureds.

The Contractor must require all subcontractors to provide the insurance required herein, or Contractor may provide the
coverages for subcontractors. All subcontractors are subject to the same insurance requirements of Contractor unless otherwise
specified in this Contract.

If Contractor or subcontractor desire additional coverages, the party desiring the additional coverages is responsible for the
acquisition and cost.

Notwithstanding any provision in the Contract to the contrary, the City of Chicago Risk Management Department maintains the
right to modify, delete, alter or change these requirements.

1.2.1.2. Insurance Requirements
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ARTICLE 3. ECONOMIC DISCLOSURE STATEMENT AND AFFIDAVIT (EDS)

3.1. Online EDS Filing Required Prior To Bid Opening
The Bidder must prepare an online EDS prior to the bid opening date.

A BIDDER THAT DOES NOT PREPARE AN ELECTRONIC EDS PRIOR TO THE BID OPENING WILL BE FOUND NON-RESPONSIVE AND
ITS BID WILL BE REJECTED.

NOTE:
A. Filing an “EDS Information Update” does NOT satisfy the requirement to file an electronic EDS prior to bid opening.

B. Filing an EDS in a hard copy or paper copy form does NOT satisfy the requirement to file an electronic EDS prior to bid
opening.

C. Filing an EDS for another mater (different bid, contract, etc.) does NOT satisfy the requirement to file an electronic EDS
prior to bid opening.

D. When completing the online EDS, please choose the Department of Procurement Services as the City agency or
department that is requesting the EDS.

3.2. Online EDS Web Link
The web link for the Online EDS is https://webapps.cityofchicago.org/EDSWeb

3.3. Online EDS Number
Upon completion of the online EDS submission process, the Bidder will be provided an EDS number. Bidders should provide this
number here:

EDS Number:

3.4. Online EDS Certification of Filing
Upon completion of the online submission process, the Bidder will be able to print a hard copy Certificate of Filing. The Bidder
should submit the signed Certificate of Filing with its bid.

Please insert your Certification of Filing following this page.

A Bidder that does not include a signed Certificate of Filing with its bid must provide it upon the request of the Chief
Procurement Officer.

1.3.1.2. Economic Disclosure Statement and Affidavit (EDS}
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3.5. Preparation Checklist for Registration
To expedite and ease your registration process, we recommend that you collect the following information prior to registering
for an Online EDS user account:

1

2
3.
4

Invitation number, if you were provided an invitation number.
EDS document from previous years, if available.
Email address to correspond with the Online EDS system.

Company Information:

a. Legal Name

b. FEIN/SSN

c. City of Chicago Vendor Number, if available.

d. Address and phone number information that you would like to appear on your EDS documents.
e. EDS Captain. Check for an EDS Captain in your company - this maybe the person that usually

submits EDS for your company or the first person that registers for your company.

3.6. Preparation Checklist for EDS Submission
To expedite and ease your EDS submission, we recommend that you collect the following information prior to updating your
EDS information online.

Items #1 through #7 are needed for both EDS information updates and contract related EDS documents:

1.

2
3
4.
5

Invitation number, if you were provided with an invitation number.
Site address that is specific to this EDS.

Contact that is responsible for this EDS.

EDS document from previous years, if available.

Ownership structure and if applicable, owners’ company information:

a. % of ownership

b. Legal Name

C. FEIN/SSN

d. City of Chicago Vendor Number, if available.
e. Address

List of directors, officers, titleholders, etc. (if applicable).

For partnerships/LLC/LLP/Joint ventures, etc.; List of controlling parties (if applicable).

Items #8 and #9 are needed ONLY for contract related EDS documents:

1. Contract related information (if applicable):

a. City of Chicago contract package

b. Cover page of City of Chicago bid/solicitation package

c. If EDS is related to a mod, then cover page of your current contract with the City.
2. List of subcontractors and retained parties:

a. Name

1.3.1.2.
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b. Address
c. Fees — Estimated or paid

3.7. EDS Frequently Asked Questions

Where do | file?
A: The web link for the Online EDS is https://webapps.cityofchicago.org/EDSWeb

Q: Howdolget help?

A: If there is a question mark on a page or next to a field, click on the question mark for help filling out the page or field. You
may also consult the User Manual and the Training Videos available on the left menu.

Q: Why do | have to submit an EDS?

A: The Economic Disclosure Statement (EDS) is required of applicants making an application to the City for action requiring
City Council, City department or other City agency approval. For example, all bidders seeking a City contract are required to
submit an EDS. Through the EDS, applicants make disclosures required by State law and City ordinances and certify compliance
with various laws and ordinances. An EDS is also required of certain parties related to the applicant, such as owners and
controlling parties.

Q: Whois the Applicant?

A: “Applicant” means any entity or person making an application to the City for action requiring City Council or other City
agency approval. The applicant does not include owners and parent companies.

Q: Who is the Disclosing Party?

A: “Disclosing Party” means any entity or person submitting an EDS. This includes owners and parent companies.

Q: What is an entity or legal entity?

A: “Entity’ or ‘Legal Entity” means a legal entity (for example, a corporation, partnership, joint venture, limited liability
company or trust).

Q: What is a person for purposes of the EDS?

A: “Person” means a human being.

Who must submit an EDS?
A. An EDS must be submitted in any of the following three circumstances:

Applicants: An Applicant must always file this EDS. If the Applicant is a legal entity, state the full name of that legal
entity. If the Applicant is a person acting on his/her own behalf, state his/her name.

Entities holding an interest: Whenever a legal entity has a beneficial interest (E. G. direct or indirect ownership) of
more than 7.5% in the Applicant, each such legal entity must file an EDS on its own behalf.

Controlling entities: Whenever a Disclosing Party is a general partnership, limited partnership, limited liability
company, limited liability partnership or joint venture that has a general partner, managing member, manager or other

1.3.1.2. Economic Disclosure Statement and Affidavit (EDS)
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entity that can control the day-to-day management of the Disclosing Party, that entity must also file an EDS on its own
behalf. Each entity with a beneficial interest of more than 7.5% in the controlling entity must also file an EDS on its own
behalf.

What information is needed to submit an EDS?

A: The information contained in the Preparation Checklist for EDS submission.

| don’t have a user ID & password. Can I still submit an Online EDS?

A: No. You must register and create a user 1D and password before submitting an Online EDS.

What information is needed to request a user ID & password for Online EDS?

A: The information contained in the Preparation Checklist for Registration is needed to request a login for the Online EDS.

Q: | already have a username and password from another City web site (City Web Portal, Department of Construction and
Permits, Department of Consumer Services, etc.). Can | log-in the Online EDS with that account?

A: Usually not. The Online EDS uses a user ID and password system that is shared by the Public Vehicle Advertising and Water
Payment web sites. You may use a username and password from those sites by answering “Yes” to “Is this an existing City of
Chicago user ID?” when registering. Other usernames and passwords will not be automatically recognized. However, you may
choose to create an identical username for the Online EDS if it is not already taken.

Q: |don’t have an email address. How do | submit an Online EDS?

A: You cannot get an account to submit an online EDS without an email address. If you need an e-mail address, we suggest
that you use a free internet email provider such as www.hotmail.com, www.yahoo.com or rnail.google.com to open an account.
The City does not endorse any particular free internet email provider. Public computers are available at all Chicago Public
Library branches.

Q: |forgot my user ID. Can | register again?

A: No. If you are the EDS Captain of your organization, please contact the Department of Procurement Services at 312-744-
4900. If you are an EDS team member, contact your EDS Captain, who can look up your user ID.

Q: Who is the EDS Captain?

A: The EDS Captain is a person who performs cert