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CITY OF CHICAGO

OFFICE OF INSPECTOR GENERAL

740 NORTH SEDGWICK STREET, SUITE 200
CHICAGO, ILLINOIS 60654

JOSEPH M FERGUSON TELEPHONE (773) 478-7799
INSPECTOR GENERAL ‘ FAX (773) 478-3949

TO THE MAYOR, THE CHAIR OF THE COMMITTEE ON
PUBLIC SAFETY, THE CITY COUNCIL, THE CITY CLERK,

THE CITY TREASURER, AND THE RESIDENTS OF THE CITY
OF CHICAGO:

The Public Safety Section (PS) of the City of Chicago Office of Inspector General (OIQ)
releases this report concerning the external release of officer-involved investigative
reports by the Civilian Office of Police Accountability (COPA) in compliance with its
obligations under both the Municipal Code of Chicago (MCC) and the lilincis Freedom
of Information Act (FOIA). Media reporting from late-December 2017 and January
2018-concerning the publication of and details within COPA's investigative report on
Officer Robert L. Rialmo's fatal shooting of Quintonio LeGrier and Bettie Jones (Rialmo
Report)-prompted OIG to review COPA's release practices while investigative findings
and recommendations are under consideration by the Superintendent of the
Chicago Police Department (CPD).

Government transparency is required to build and maintain public trust. For law
enforcement oversight agencies, public transparency is critical to holding law
enforcement accountable and maintaining legitimacy with the public. To ensure the
longevity of transparency policies, however, such policies should be applied in a
manner that avoids the appearance of interfering with an ongoing investigation or
disciplinary procedure. Integrity of the accountability process is as important as
transparency of the process.

Under lllinois' FOIA, “[a]ll records in the custody or possession of a public body are
presumed to be open to inspections or copying.” 5 ILCS 140/1.2. While the state
statute ensures transparency in governmental records, it also contemplates
exemptions to release. Exemptions, however, are to be narrowly construed. This
includes Section 7(1){d)(i) of FOIA, which exempts from release the deliberations of
public officials before reaching a final decision.

MCC Chapter 2-78 enables COPA's investigative work while placing limits on the
release and publication of this work. Under MCC § 2-78-100, COPA's release of its
“report[s] summarizing an investigation ... concerning an incident of alleged police
misconduct ... [are] made available to the public pursuant to Section 2-78-145" Such
reports, under MCC § 2-78-145, shall be posted on the Office's website and open to
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L __________________________________________]
public inspection, along with the response of the Superintendent thereto, if any,
promptly after, but not before, the process set forth in Section 2-78-130(a) is
completed and disciplinary charges, if any, are served on the employees in question.

MCC 2-78-130(a)(iv) clarifies, "A response of the Superintendent that proposes to take
Nno action or action different from that recommmended by the Chief Administrator shall
not be valid or effective until the process of subsection (a)(iii) of this section is
completed.” MCC 2-78-130(a)(lii) requires the Superintendent and the Chief
Administrator of COPA to meet and confer when the Superintendent’s response

" deviates from COPA's investigative findings and recommendations and enumerates
the role of the Police Board in resolving any impasse. Therefore, the investigative and
disciplinary process under the MCC requires COPA and the Superintendent to
complete their respective procedures before any disposition is finalized and prior to
the release of any findings or reports to the public.

The mission of COPA is to conduct its investigations with integrity, transparency,
independence, and timeliness. For example, COPA, through Secticon 6.2 of its Rules
and Regulations, adopted in April 2018, contemplates the assertion of FOIA
exemptions, in part, “to protect the integrity of an open investigation.”

This PS inquiry, however, determined COPA's late-December 2017 release of the
Rialmo Report risked creating the appearance of an accountability system
susceptible to external pressure. While PS recognizes that COPA's actions were taken
in the spirit of robust transparency, PS recommended COPA revisit its release
practices to comply with the time allowed under the MCC. PS also recommended
COPA adhere to its FOIA obligations in a manner that respects both local and state
law, ensures the integrity and procedural fairness of the discipline process, provides
public transparency, and enhances the public's trust.

COPA concurred with PS' recommendations, concluding “withholding release during
the non-concurrence period is essential to preserving the integrity of the
accountability process.” To that end, COPA will prospectively assert FOIA's pre-
decisional, deliberative communication exemption, housed at Section 7(1)(f) of FOIA,
for requests that fall within the non-concurrence period.

The harmonization of the aforementioned local and state law obligations will ensure
transparency and public accountability while also preserving the integrity of the City
of Chicago's investigative and disciplinary processes. PS thanks COPA management
and staff for their cooperation and timely response.
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Respectfully,

b

Joseph Lipari
Deputy Inspector General, Public Safety
City of Chicago

cc: Sydney Roberts, Chief Administrator, COPA
Ghian Foreman, President, Chicago Police Board
Eddie T. Johnson, Superintendent of Police, CPD
Edward Siskel, Corporation Counsel
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APPENDIX A: PS LETTER TO COPA

CITy OF CHICAGO

OFFICE OF INSRECTOR GEMNERAL

740 NORTH SEDGWICK STREET, SUITE 200
CHICAGO, ILLINOIS 60654

JGSEPH M FERGUSON TELERPHONE (773) 4787793
INSPECTOR GENERAL FAX (773) 478-3949

VIATLECTRONIC MAIL

JUNE 5,2018

'SYONEY ROBERTS

CHIEF ADMINISTRATOR

CIVILIAN OFFICE OF POUICE ACCOUNTABILITY
1615 WEST CHICAGO AVENUE, 4™ FLOOR
CHICAGO, ILLINOIS 60622

Dear Chief Administrator Roberts:

Pursuant to the authority granted by the City of Chicago Municipal Code (MCC) § 2-
56-230, the Public Safety Section of the City of Chicago Office of Inspector General
(OIG) writes to respectfully recommend that the Civilian Office of Police
Accountability (COPA] revisit its willingness to dis¢lose its investigatory reports while
they are still under consideraltion by Lhe Superintendeant of the Chucago Police
Department {CPD). Pursuant to MCC § 2-56-245, OIG looks forward to CDOPA's
response on this issue.

In late Decernber 2017, In response to a request under the Freedom of Information

Act (FOIA), COPA released to the Chicage Tribuneits investigatory report on Officer
Robert L. Rialmo’s fatal shooting of Quintonio LeGrier and Bettie Jones in 2015 {Log
Number 1078616). At the trme of the release. Lhe Chief Administrator's findings and
recomimendations were belore CPD's Superinlendent for review! The timing of this
release is difficult Lo reconcile with the express terms of the Municipal Code, which
provides that COPA's final summary reports shall be posted and open to public
inspection "promptly after, but not before the process sel forth in Section 2-78-130(3)

1s completed and disciphnary charges, if any, are served on the employees in ;
question.” MCC § 2-78-145 (ermphasis added). The contemplated process in Section 2- .
78-130(a) includes the Superintendent issuing a rasponse ta COPA's

recomimendations and, in the event the Clhuef Administiator and Supernntendent
disagiee on the recommended action, a Imesting betwesen them to attempt Lo

resolve the issue. If the ditagreement remains unresolved, then a mermber of the

"*Read: Cwilian Office of Polce Accountability repart on fatal shooting of Quintonio LeGner, Betue Jones,”
Chrcago Tribune, December 28, 2017, accessed May 14, 2018,

buo /e hicagotribune com/news/localfbreaking/e! -nol-caa-obert-o glrro-aunntann-leqne-batic-
[anes- 200171226 hirmliiory baml
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Chicago Police Board determunes ahether COPA’s recommendation is accepied, and
<harges will be filed before the Board. As there was a disagreament in Officer Rialmo's
case, the findings and recommendations went through that entire process, yet the .
report was released well before the completion of the process and disciplinary
charges were served.

The release of the Rialmo report prior to the ime contermnplated by the City's
Municipal Code raises concerns about COPA's commitment Lo the integrity of fair
investigations through action that creates the appearance of an accountability
system susceptible to external pressures. Closer adherence to the letter and spirit of
the strictures of the Municipal Code would better maintain the important and
delicate balancing of procedural fairness Lo disciphinary subjects and final decision
makers on the one hand and the public interest in transparency on the cther. While
the OIC 15 sensitive to the need for transparency on issues of police accountabihty anc
recognizes the importance of open and accessible public records, it notes the
availability of several important FOIA exernpitions, which serve to protect significant
nghts and interests, such as procedural justice and an urumpaired deliberative
process. For example, under Section 7{1){f} of FOIA the deliberations of public officials
before reaching a final governmental decision are exernpt from disclosure and under
Section 711} {n) recards related Le Lthe adjudication of employee discipline are exernpl
fitom disclosure. Reliance on these or ather exemptions under FOIA would have
perrmitted COPA to cornply with the terms and intent of MCC & 2-78-130, and better
served to protect the integnty and procedural fairness of the investigative and
disciphnary process. While COPA may assert that Lhe Liming of the release of iLs
summary report in response to a FOLA request technically complies with the
Municipal Code because COPA did not post the report, providing the report to the
news media serves to rmake it available for public inspection—a result that the
ordinance piohibited until a later stage in the process. With the available FOIA
exemptions, COPA should be able to harmonize the requirements of municipal law
governing the release of its disciplinary-related recommendations and the obligations
of FOIA.

OIG requests that COPA revisit its policy on releasing its reports prior to the time
allowed under the Municipal Code. OIG believes that COPA can adhere to FOIA
obligations in a manner Lhat respects both local and state law, ensures the integiity
and procedural fairness of the disciplinary process, and grows the public’s trust.
Should your office have any clanfying questions, please feel free to reach Associate
General Counsel James Ferg-Cadima at fergcadima@iachicago.org or (773) 478-
4454, As required by MCC § 2-56-245, please send your responsa Lo this
recommendation by August 6, 2018. Thank you in advance for your Lime and
attention to this request; we look forward to COPA's response.

WAWW IGCHICAGO.ORG | OIG TIPLINE: (BRG) 448-4754 | TTY (773) 4782068
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Sincerely,

Jz—

Joseph M. Ferguson
Inspector Seneral
City of Chicago

<c:  The Honorable Rahm Emanuel, Mayor
Eddie T. Johnson, Superintendent of Police
Edward Siskel, Corporation Counsel
Chian Foreman, President, Chicago Police Board

WWWICCHICAGO ORG | OIC TIPLINE: [B86) 443-4754 | TTY {T73) 4782066
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APPENDIX B: COPA LETTER OF CONCURRENCE

C®PIA

CIVILIAD OPFFICE OF FOLICT ACCQOUMNTARIOITY
NTEQRITY & TOAMIPANSNGY 8 INGOPENQENGE 8 TIMELINEHS

Via Electronic Mail
August 3, 2018

Joscph M. Ferguson

Inspector General, City of Chicago
Office of Inspector General

740 North Sedgwick Sireet, Suite 200
Chicago, Illinois 60654

Decar Inspector Ferguson:

COPA is in receipt of your June 5, 2018 letter recornmending that COPA revisit ils
practice of releasing its Summary Reports pursuant to a Freedom of Information Act (FOIA)
request while COPA’s investigative findings and recommendations are still under review by the
Supcrintendent. COPA has given this recommendation scrious consideration and has concluded
withholding release during the non-concurrence period is ¢ssential to preserving the integrity of
the accountability process.

COPA is ever-mindful of the nced to balance transparency against ensuring that
Chicago’s accountability system is both procedurally fair and not unduly influcnced by cxtemal
pressures. COPA disagrees that our actions have ever veered from those guiding principles,
however, how best to balance transparency against procedural fairness is a delicate issue.
Therefore, as part of my review of all current policics/practices within COPA, our current FOIA
practice warranted review. Having reviewed and analyzed the pertinent issues, the interest of all
stakcholders, and the applicable law, going forward, COPA will assert FOIA’s deliberative
process excmption (Section 7(1){f)) and — to the extent applicable' - the adjudication of
employee discipline exemption (Section 7(1)(n)}, upon receipt of a FOIA request prior to the
conclusion of the non-concurrence period.

We trust this response satisfies the OlG’s concerns and look forward to discussing this
issue, or any other issue that the Deputy Inspector General for Public Safety wishes to ruise with
COPA, as we are continually striving to improve our processes in any way we can,

' Binding case law prevenis COPA from asscrting this oxemption recommended by OIG COPA’s currcat
Summary Report, including the one released in response to a FOIA request relating to Officer Rialmo, contained no
disciplinary recommendation and therefore COPA could not have cited this excruption, See Kalven v, City of
Chicago, 2014 [L App (1s1) 121846 ¢ 14; FOP, Chicago Lodge Ne. 7 v. City of Chicago, 2016 1L App (1) 143884
47 39-56. To the extent COPA changes its Summary Reporl to include disciplinary reconunendations, COPA will
consider asserting this exemption as applicable.

1615 WEST CHICAGO AVENUE, STH FLOOR, CHICAGO, ILLINOLS 60622
312.743,.COPA (COMPLAINT LINE) | 312.746.3609 {MAIN LINE) | 312.745.3598 (TTY)} | WWW.CHICAGOCOPA.ORG
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Respectfully,

Sydney R. Roberts
Chicf Administrator
Civilian Office of Police Accountability

cc: The Honorable Ruhm Emanuel, Mayor
Walter Katz, Deputy Chief of Staff for Public Safety
Edward Siskel, Corporation Counsel
Eddie T. Johnson, Superintendent of Police
Ghian Foreman, President, Chicago Police Board
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MISSION

The City of Chicago Office of Inspector General (OIC) is an independent, nonpartisan
oversight agency whose mission is to promote economy, efficiency, effectiveness, and
integrity In the administration of programs and operations of City government. OIG
achieves this mission through,

e administrative and criminal investigations by its Investigations Section;

¢ performance audits of City programs and operations by its Audit and
Program Review Section;

e . inspections, evaluations and reviews of City police and police accountability
programs, operations, and policies by its Public Safety Section; and

e compliance audit and monitoring of City hiring and employment activities
by its Hiring Oversight Unit.

From these activities, OIG issues reports of findings and disciplinary and other
recommendations to assure that City officials, employees, and vendors are held
accountable for viclations of laws and policies, to improve the efficiency, cost-
effectiveness government operations and further to prevent, detect, identify, expose
and eliminate waste, inefficiency, misconduct, fraud, corruption, and abuse of public
authority and resources.

AUTHORITY

OIG's authority to produce reports of its findings and recommendations is established
in the City, of Chicago Municipal Code §§ 2-56-030(d), -035(c), -110, -230, - 240 and -250.

PUBLIC INQUIRIES:
DANIELLE PERRY: (773) 478-0534

DPERRY@IGCHICACO.ORG

TO SUGGEST WAYS TO IMPROVE CITY GOVERNMENT,
VISIT OUR WEBSITE:

WWW.CHICAGOINSPECTORGENERAL.ORG/GET-INVOLVED/HELP-IMPROVE-

CITY-COVERNMENT

TO REPORT FRAUD, WASTE, AND ABUSE IN CITY PROGRAMS:
CALL OIG'S TOLL-FREE HOTLINE
(866) 448-4754 | TTY: (773) 478-2066

OR VISIT OUR WEBSITE

WWW.CHICAGOINSPECTORGENERALORG/CET-INVOLVED/FIGHT-WASTE-

FRAUD-AND-ABUSE




