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OFFICE OF THE MAYOR
CITY OF CHICAGO

LORI E. LIGHTFOOT
MAYOR

April 21,2021

TO THE HONORABILE, THE CITY COUNCIL
OF THE CITY OF CHICAGO
Ladies and Gentlemen:

At the request of the Commissioner of Cultural Atfairs and Special Events, | transmit
herewith an ordinance authorizing the execution of a concession agreement with Shift Transit,
LLL.C for cycle center services at Millennium Park.

Your favorable consideration of this ordinance will be appreciated.

Very truly yours




ORDINANCE REGARDING MCDONALD’S CYCLE CENTER CONCESSION LICENSE AGREEMENT

WHEREAS, the Commissioner of the Department of Cultural Affairs and Special Events (“DCASE”)
has the authority, under section 10-36-140 of the Municipal Code, to negotiate and enter into, subject to
the approval of the City Council, and after publicly soliciting requests for proposals or qualifications,
concession agreements for food, beverages, goods and services within Millennium Park; and

WHEREAS, McDonald’s Cycle Center, located within Millennium Park, is a state-of-the-art facility
dedicated to promoting the use of bicycles for commuting to and from Chicago’s Loop, in an effort to
reduce traffic and pollution in the city, by providing various services to bicyclists; and

WHEREAS, on November 1, 2019, DCASE issued a Request for Proposals (“RFP”) for a
Concessionaire to operate McDonald’s Cycle Center. Proposals in response to the RFP were received on
December 30, 2019; and

WHEREAS, on October 15, 2020, the proposal submitted by Shift Transit, LLC (“Shift Transit”)
received the highest overall rating among the submitted proposals, and Shift Transit was selected as the
preferred respondent; and

WHEREAS, DCASE and Shift Transit have agreed to the terms and license fees, for the City’s grant
of a license to Shift Transit to operate the McDonald Cycle Center as a City concessionaire, which are
reflected in the McDonald Cycle Center Concession License Agreement, which is attached hereto as
Exhibit A (“Concession License Agreement”); and

WHEREAS, DCASE and Shift Transit have agreed upon a schedule of goods and services Shift
Transit will offer to the public, along with the prices at which those offerings will be made, which is
attached hereto as Products and Pricelist, Exhibit 4 to the Concession License Agreement; and

WHEREAS, DCASE wishes for the City Council to authorize the Commissioner of DCASE to finalize
and enter into such Concession License Agreement.

NOW, THEREFORE IT IS ORDAINED BY THE CITY COUNCIL OF THE CITY AS FOLLOWS:

SECTION 1. The recitals are incorporated herein.

SECTION 2. The Commissioner of DCASE is authorized to finalize and enter into a Concession
License Agreement, in substantially the form attached hereto as Exhibit A, with such other terms as
determined by the Commissioner of DCASE, provided that they are favorable to the City, to execute such
Concession License Agreement, amendments, change orders, or term extensions as may be necessary or
appropriate. Additionally, the Commissioner of DCASE is authorized to approve new categories of services
and items, which the Concessionaire seeks to provide for sale to the public, provided that those services
and items are reasonably related to the core services offered by the Cycle Center. Furthermore, the
Commissioner of DCASE may approve reasonable changes to the Concessionaire’s pricing of services and
items, and the Concessionaire’s establishment of reasonable pricing for new categories of services and
items.

SECTION 3. This ordinance is effective upon its passage and approval.



Exhibit “A” referred to in this ordinance reads as follows:



1)
2)

3)

4)

6)
7)

8)

TERM SHEET FOR CONCESSION LICENSE AGREEMENT (“AGREEMENT?”)
between
THE CITY OF CHICAGO (“CITY”)
and
SHIFT TRANSIT, LLC (*LICENSEE”)
at
THE MCDONALD’S CYCLE CENTER

Licensee Name: Shift Transit, LLC
License Term: Three (3) years

Term Extension: Option to extend up to an additional two (2) years (two possible one (1)
year extensions) at the Commissioner’s discretion.

Licensed Space Location(s): The McDonald’s Cycle Center, located at 239 E. Randolph,
Chicago, IL 60601

Nature of Concession: Management of the McDonald’s Cycle Center operations
Anticipated Gross Revenue: average of $556,600 per year over the five years
Fixed Fee Annually: $60,000 (includes maintenance and utility fees)
Percentage Fee:

Year 1: 3% of annual total gross revenue

Year 2: 5% of annual total gross revenue

Year 3: 7% of annual total gross revenue

Ext Year 1: 7% of annual total gross revenue
Ext Year 2: 7% of annual total gross revenue

Each ycar, Licensee shall pay the City the sum of the License Fee and the Percentage Fee.

Three year | License % rate for | Estimate Estimate Estimate Calendar
Term Fee percentage | Gross Percentage | Total Fee Year

fec Sales [1] Fee
Year One | $60,000 3% $480,000 $14,400 $74.400 2021-2022
Year Two | $60,000 5% $528,000 $26,400 $86,400 2022-2023
Year $60,000 7% $£580,000 $40,600 $100.600 2023-2024
Three




Extcnsion | License % rate for Estimate Estimate Estimate Calendar
Years Fee percentage | Gross Percentage | Total Fee Year

fee Sales Fee
Year One $60,000 7% $591,600 $41,412 $101,412 2024-2025
Year Two | $60,000 7% $603,432 $42.240 $102,240 2025-2026

[1] The actual Percentage Fee will be based on actual Gross Revenues.

9) Days and Hours of Operation:

The operating season is January 1 — December 31. The hours of opcration are:
e Pcak season: March 1 — October 31 from 6:00 a.m. through 7:00 p.m. for 7 days a
week
e Low scason: November | — February 28/29 from 7:00 a.m. through 6:00 p.m. for 7
days a week
Subject to approval by the Commissioner, the Concessionaire may operate beyond these
minimum hours but not beyond Park closing. Millennium Park hours are 6:00 a.m. — 11:00
p.m.

10) Utilities: The Cycle Center Concessionaire will provide a monthly flat rate assessment to the

City of Chicago (included in the above annual tixed fee) for the following utilities and services:

e Electricity

e  Water

e Routine maintenance for heating and air conditioning

e Routine maintenance for plumbing and clectrical

¢ Basic maintcnance and janitorial services in the concession arca

e Garbage removal and recycling

e Routine maintenance for pest control

e graffiti removal

e Snow and ice removal in the ingress and egress arcas of the Cycle Center (excludces outdoor
plazas) ,

¢ Roaming security personnel around the exterior perimeter of the Cycle Center facility

The concessionaire may incur additional fees for service calls related to equipment within the
concession area. The concessionaire is responsible for keeping the concession area in good
working order.

Delivery Location and Hours: As established in the Millennium Park Rules
Additional Space: See Exhibit 1

DBO: TBD



EXHIBIT A

MCDONALD’S CYCLE CENTER
CONCESSION LICENSE AGREEMENT

BETWEEN

THE CITY OF CHICAGO
(CHICAGO DEPARTMENT OF CULTURAL AFFAIRS AND
SPECIAL EVENTS)
AND

SHIFT TRANSIT, LLC

LORI LIGHTFOOT
MAYOR

MARK KELLY
COMMISSIONER
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CHICAGO MILLENNIUM PARK CONCESSION LICENSE AGREEMENT

This Millennium Park Concession License Agreement (“Agreement”) is entered into as
of . 2021 by and betwcen Shift Transit, LLC a Dclaware Limited Liability Company
(“Licensee™), and the City of Chicago, a municipal corporation and home rule unit of local
government under the Constitution of the State of Illinois (**City”). acting through its Chicago
Department of Cultural Atfairs and Special Events (“DCASE™ or “Department™).

BACKGROUND

The Commissioner of DCASE has the authority to cnter into concession agreements for
services within Millennium Park, subject to the approval of City Council. The City has
determined that it is the best interest of the City to enter into a concession agreement for the
operation of the McDonald’s Cycle Center (“Cycle Center”) in Millennium Park and to allow the
concessionaire to make capital improvements to the Cycle Center, thereby better serving Park
patrons by providing first-class Cycle Center facilities.

Pursuant to this desire, the City issued a Request for Proposals (“RFP™) for cycle center
services, and Licensee responded with a proposal to operate a concession providing those
services. The City desires to grant Licensee, and Licensce desires to accept, a license to operate
such a concession at the Park location(s) identified in this Agreement, all under the terms and
conditions of this Agrcement.

NOW, THEREFORE, the City and Licenscc agree as follows:

ARTICLE 1| CITY APPROVAL

This Agrcement is subject to approval by the City Council of the City of Chicago. In such a
case. the City is not bound by the terms of this Agrcement until such time as it has been
approved by the City Council and has been duly executed by the Commissioner of DCASE or
any representative authorized in writing to act on the Commissioner’s behalf. As provided in
Section 11.13, where the approval or consent of the City is required under this Agreement, unless
expressly provided otherwise in this Agreement, it means approval or consent of the
Commissioner or the Commissioner’s authorized representative. As provided in Section 1.3,
unless expressly provided otherwise in this Agreement, any amendment of this Agreement will
require execution by the Commissioner or his proxy. As turther provided in Section 11.3, any
substantial amendment of the terms of this Agreement will require approval by the City Council,
it Council approval was required for authority to enter into this Agreement at its inception.

ARTICLE 2 INCORPORATION OF BACKGROUND AND EXHIBITS




2.1 Incorporation of Background.

The Background set forth above is incorporated by reference as if fully set forth here.

2.2 Incorporation of Exhibits.

The following exhibits are incorporated into and made a part of this Agreement:

Exhibit 1 Licensed Space(s)

Exhibit 2 Term Sheet

Exhibit 3 Site Development Plan

Exhibit 4 Products and Price List

Exhibit 5 Form of Letter of Credit

Exhibit 6 Insurance Requirements and Evidence of Insurance
Exhibit 7 MBE/WBE Special Conditions and Related Forms
Exhibit 8 Economic Disclosure Statement

Exhibit 9 Sexual Harassment Policy Affidavit (Section 2-92-612)
Exhibit 10 Contractor’s Performance and Payment Bond
Exhibit 11 Supplemental Contract Terms Relating to Executive Order 2021-2

ARTICLE 3 DEFINITIONS

3.1 Interpretation and Conventions.

A. The term "include,” in all of its forms, means "include, without limitation,"
unless the context clearly states otherwise.

B. The term "person" includes firms, associations, partnerships, trusts, corporations
and other legal entities, including public bodies, as well as natural persons.

C. Any headings preceding the text of the articles and sections of this Agreement,
and any table of contents or marginal notes appended to copies of this Agreement are solely for
convenience of reference and do not constitute a part of this Agreement, nor do they affect its
meaning, construction or effect.

D. Words in the singular include the plural and vice versa. Words of the masculine,
feminine or neuter gender include correlative words of the other genders. Wherever an article,
section, subsection, paragraph, sentence, exhibit, appendix, or attachment is referred to, the
reference is to this Agreement, unless the context clearly indicates otherwise.

L. Where the approval or consent of Licensee is required under this Agreement, it
means the approval or consent of the Licensce’s authorized representative. To be binding on the
City, all approvals or consents must be in writing and signed by the appropriate City
representative.

k. Whenever time for completion or performance is listed as “days™, if the number
of days is 30 or more, it means calendar days, and if the number of days is less than 30, it means
business days per the City of Chicago calendar.
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32 Definitions

In addition to terms defincd clsewhere in this Agreement, the following words and
phrases, when capitalized, have the following meanings:

“Additional Space” means Concession Spacc or Storage Spacc that is added to Licensed
Space after the Effective Date pursuant to Section 5.1. Additional Space, if any, that is offered to
Licensce is solely at the discretion of the Commissioner. Licensce has absolutely no right or
entitlement to be offered any Additional Space, and the concept of Additional Space is solely for
the benetit of the City to address vacancies in the Park Concession program.

"Affiliate”, except where otherwise defined, means any individual, corporation,
partnership, trustee, administrator, executor or other legal entity that directly or indircctly owns
or controls, or is directly or indirectly owned or controlled by, or is under common ownership or
control with Licensee.

“Back of the House Area(s)” means an area or areas designated by the Commissioner
that are not accessible to the public to be used in common by licensees for deliveries or
temporary storage of goods or refuse. ’

"Chief Procurement Officer” means the head of the Department of Procurement
Services of the City and any City officer or employce authorized to act on her behalf.

"Commissioner' means the head of the Department and any City officer or cmployee
authorized to act on his behalf. City contractors and consultants have no authority to grant
approvals or consents required to be granted by the Commissioner under this Agreement, except
where expressly authorized to do so herein.

“Common Areas” means those areas of the Park that are not licensed, or otherwise
designated or made available by the Department for use by specific party or parties.

"Comptroller" means the head of the Department of Finance of the City and any City
officer or employee authorized to act on his behalf.

"Concession" means Licensee’s business of offering the Products identified in Exhibit 4
for sale at retail to the public at the Park pursuant to this Agreement.

"Concession Space" mcans a Licensed Space used by Licensce for the sale at retail of
Products, including any Additional Space used for that purpose.

"Date of Benceficial Occupancy” or “DBO” means, as to the Concession Space, the date
on which Licensee commences retail sales in the Concession Space.

"Default Rate means 10% per annum.

“Delivery Date” means the date upon which the City gives Licensee access to the
Concession Space or Storage Space in question.

"Department” means the Chicago Department of Cultural Aflairs and Special Events,
also known as DCASE.

“Development Plan™ means, as further described in Section 5.4, the Licensee’s
conceptual plans, budget and other design specifications for construction of its Improvements
and its schedule for commencement of retails sales in each Concession Space. The Development
Plan will appear in an amendment to the Agreement, if City and Licensee agree through
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amendment that Licensee will implement Improvements to the Licensed Space. .

“Eftective Date” means the date on which the Commissioner executes this Agreement
and notifies Licensce of award of the Agreement.

"Environmental Laws' means collectively, all applicable federal, state and local
environmental, safety or health laws and ordinances and rules or applicable common law,
including the Occupational Safety and Health Act of 1970, as amended (29 U.S.C. §651 et seq.),
the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as
amended (42 U.S.C. §9601 et seq.), the Hazardous Materials Transportation Authorization Act
of 1994 (49 U.S.C. §5101 et seq.), the Resource Conservation and Recovery Act (42 U.S.C.
§6901 et seq.), the Toxic Substances Control Act of 1976, as amended (15 U.S.C. §2601 et seq.),
the Clean Air Act (42 U.S.C. §7401 et seq.), the Clean Water Act (33 U.S.C. §1251 et seq.), the
Safe Drinking Water Act (42 U.S.C. §300(f) et seq.) as any of the foregoing may later be
amended from time to time; any rule or regulation pursuant to them, and any other present or
future law, ordinance, rule, regulation, permit or permit condition, order or directive addressing
environmental, health or safety issues of or by the federal government, or any state or other
political subdivision of it, or any agency, court or body of the federal government, or any state
or other political subdivision of it, exercising executive, legislative, judicial, regulatory or
administrative functions.

“Event of Default” has the meaning set forth in Article 9.

"Fees" means all amounts payable by Licensee in connection with this Agreement,
including but not limited to Fixed Fees, Percentage Fees, any liquidated damages specified in the
Agreement for non-compliance with the City’s requirements for Concession operations.

“Fixed Fee™ means the amount payable by Licensee for use of the Licensed Space as set
forth in Exhibit 2.

"Gross Revenues" means the total amount in dollars, attributable to a License Year, of
the actual sales price of all receipts, whether for cash or on credit, that are derived from business
conducted in, on or from the Licensed Space, all orders received or filled at or from the Licensed
Space, all deposits not refunded to purchasers, all orders taken in and from the Licensed Space
whether or not the orders are filled elsewhere, and receipts or sales by Licensee and any other
person or persons doing business in or from the Licensed Space, including receipts from
promotions, advertising, and income derived or any other use of the Licensed Space by Licensce.
Gross Revenues do not, however, include the following:

A. any sums collected and paid out by Licensee for any sales, retail excise, use,

privilege, or retailers occupation taxes now or later imposed by any duly
constituted governmental authority;

B. the amount of any cash or credit refund made upon any sale, but only if the
original sale was made in or from the Licensed Space and included in Gross
Revenue;

C. bona fide transfers of Products to or from the Licensed Space to any other stores

or warchouses of Licensee;

D. sales of Licensee's fixtures and store equipment not in the ordinary course of
L.icensee’s business;



E. bulk sales of Products inventory not sold to the public and not in the ordinary
course of business; and
k. insurance proceeds received from the scttlement of claims for loss of or damages

to Improvements, Products, fixtures, trade fixtures and other Licensee personal
property other than the proceeds of business interruption insurance.

A "sale" is deemed to have been consummated for purposes of this Agreement, and the entire
amount of the sales pricc must be included in Gross Revenues, at the time that: (i) the
transaction is initially reflected in the books or records of Licensee; or (ii) Licensee rcceives all
or any portion of the sales price; or (iii) the applicable goods or scrvices arc delivered to the
customer, whichever occurs first.

“lmposition” means permit fees, license fees, and any other fee or charge not specified
in this Agreemcnt but otherwise payable by Liccnsee pursuant to a statute, ordinance, or
regulation in order for Licensee to operate the Concession at the Park.

"Improvements" means the improvements to be made to the Licensed Space by
Licensee, including fixtures and trade fixtures (but excluding trademarked or proprictary trade
fixtures) and any other enhancements of a permanent or temporary nature made to the Licensed
Space, so that the Licensed Space can be used for Concession operations. The Improvements
must be described, along with a budget of Improvement Costs, and depicted conceptually in the
Development Plan and must conform to Licensee’s response to the RFP. If City and Licensee
agree that Licensee will implement Improvements to the Licensed Space, they will enter into an
amendment to this Agrcement, that will describe include the Development Plan, Licensee’s
Performance Bond, Licensee’s MBE/WBE Compliance Plan, and set forth any additional terms
required by City.

"Improvement Costs" means the total amount paid by Licensee for categories of labor,
services, materials and supplies used in the design, development, installation and construction of
the Improvements.

"Licensed Space" means the total Concession Space and Storage Space licensed to
Licensee under this Agreement, identified in Exhibit I, which may bc amended from time to
time as space may be added to or deleted from during the Term in accordance with the
provisions of this Agreement. Licensed Space shall be used for operation of the Concession and
for no other purpose unless otherwise approved in writing by the Commissioner.

"License Year" means

A. for the initial License Year of this Agreement, a period beginning on the Date of
Beneficial Occupancy of the Concession Space and ending on TBD of the
following calendar year, and

B. tor the balance of the Term, a period beginning on TBD and ending on TBD of
the following calendar year, but including only that portion of the License Year
prior to the date on which the Term expires or the Agreement is otherwise
terminated.

“License” means the privilege granted to Licensee under this Agreement to operate. the

Concession at the Park in the Licensed Spacc.

“Millennium Park™ or “Park™ means the 24.5-acre park bounded by Michigan Avenue
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on the west, Randolph Street on the north, Columbus Drive on the cast, and Monroe Street on the
south; provided that the sidewalks on these streets are not included as part of the Park.

“Miltennium Park Rules” means thc rules promulgated by the Commissioner of
DCASE for the health, safety and protection of the facilities and patrons of the Park. The
Millennium Park Rules are available on the Chicago DCASE website and may be amended from
time to time by the Department (currently available at
https://www.chicago.gov/city/cn/depts/dol/rules-and-regulations-portal/millennium-park-
rules3.htiml ). Any amendment of the Millennium Park Rules by the Dcpartment during the
Term of this Agreement will be binding on Licensee without need for amendment of this
Agreement, provided that the amendment of the Millennium Park Rules docs not conflict with
the other terms and conditions of this Agreement.

“QOperating Season” means the period beginning on the date on which Licensee
commences retail sales in any given License Year and ending on the last date of retail sales in
any given License Year.

“Percentage Fee” means the product of the Percentage Rate sct forth in Exhibit 2
multiplied by Gross Revenues in any License Year, including the Initial License Year.

"Products" means the services and items that Licensce is permitted to sell in its
Concession Space and maintain in inventory in its Storage Space under the terms of this
Agreement, as set forth by category or item in Exhibit 4, subjcct to obtaining all applicablc
licenses. As set forth in Article 4, Licensee was selected by the City specifically to sell the
Products identified in Exhibit 4 and is not pcrmitted to sell any services and items or types of
services and items not identified in Exhibit 4, increase the prices of any services and items or
types of services and items identified in Exhibit 4, or conduct any other business from the
Licensed Space unless otherwise agreed in writing by the Commissioner or expressly permitted
by this Agreement. If Licensee seeks to provide new categories of services and items from the
Licensed Space, the Commissioner may approve those additional services and items, provided
that those goods and services are reasonably related to the corc services offered by the Cycle
Center. The Commissioner, in his discretion, may require the Concessionairc to agree to
additional terms, in an amendment to this Agrecement, before approving the Concessionaire’s sale
of new categories of services and items. Additionally, the Commissioner may approve
reasonable changes to the Concessionaire’s pricing of services and items, and the
Concessionaire’s establishment of reasonable pricing for new categories of services and items.

"Storage Space' mcans a Licensed Space used by Licensee for storage of Products
inventory to support a Concession Space. No Products may be sold to the public from Storage
Space.

"Subcontractor" mcans all entities providing services and materials to Licensee
necessary for its Concession operations or for the construction, repair, and maintenance of the
Licensed Space and Improvements. The term "Subcontractor” also includes subconsultants of
any tier, subcontractors of any ticr, suppliers and materialmen, whether or not in privity with
Licensee.

"Subcontracts™ means all oral or written agreements with Subcontractors.

“Term™ means the period of time beginning on the Effective Date and ending at 11:59
p.m. three years from the Effective Date. The Term may be extended up to an additional two (2)
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years (two possible one (1) year extensions) at the Commissioner’s sole option.

"Work" means everything necessary for the design, engineering, construction and
installation of the lmprovements; when referring to restoration of Improvements after Major
Damage, it means everything necessary for the replacement, repair, rebuilding, or restoration of
the Improvements.

ARTICLE 4 LICENSE AND LICENSEE’S OPERATIONS

4.1 Licensec.

A. Cffective as of the Effective Date, the City, in consideration of the payment of the
Fees, hereby grants the non-exclusive privilege to the Licensee to operate a Concession at the
Park from the Licensed Space subject to the terms contained in this Agreement. The Licensec is
not a tenant. This Agreement creates a temporary license only. The Licensee acknowledges and
agrees that the Licensee shall not hold or claim at any time an interest or estate of any kind
whatsoever in the Licensed Space by virtue of this Agreement or by virtue of the Licensee’s use
of the Licensed Space. In addition, the City reserves the right to provide programming events in
the Park common areas under existing City programs, including but not limited to programming
or events managed by the Department of Cultural Affairs. The execution of this Agreement does
not give the Licensee any other right with respect to the Licensed Space. Any rights not
expressly granted to the Licensee through this Agreement are reserved exclusively to City.
Unless otherwise specified in this Agreement, execution of this Agrcement docs not obligate the
City to undertake any additional duties or services.

B. Licensee accepts the License from the City and assumes the duties of Licensee
provided in this Agrcement. The license granted hereunder will terminate upon the expiration or
carlier termination of this Agrecement. If Licensee complies with the terms of this Agreement,
Licensee will have the right of ingress to and egress from the Licensed Space, for Licensee, its
officers, employces, agents, Subcontractors, vendors, supplicrs, and invitees, subject, however,
to all statutes, ordinances, rules and regulations from time to time enacted or established by the
City or any other governmental agency or authority having jurisdiction.

C. Licensce must not conduct its Concession operations in a manner that, in the
Judgment of the Commissioner:

(1) interferes or might interfere with the reasonable use by others of Common Areas
or Licensed Space of other Licensees;

(11) hinders or might hinder the Park security, police, fire-fighting or other emergency
personncl in the discharge of their duties;

(1) would, or would be likely to, constitute a hazardous condition in the Park;

(iv)  would, or would be likely to, increase the premiums for insurance policies
maintained by the City, unless the operations are not otherwisc prohibited under this Agreement
and Licensee pays the increase in insurance premiums occasioned by the operations; or

(v) would involve any illegal purposes.



4.2 No Sublicenses, Assienments or Other Uses.

Licensee understands and agrees that the Licensed Spaces were determined by the City so
that the Concesston operated by Licensee is an element of an overall concession program.
Accordingly, Licensee acknowledges that the principal purpose ot this Agreement is to provide
Licensce a License to operate its Concession, without right of sublicense or assignment, from the
Licensed Space and that any attempted sublicense, assignment or other usc of the Licensed
Space without the written consent of the City in accordance with the terms of this Agreement is
absolutely prohibited and is an Event of Default. Any reference to *“‘sublicensee™ in this
Agreement must not be interpreted to allow sublicensing of any rights under this Agreement
without the written consent of the Commissioner.

4.3 General Requirements for Operation of Concessions.

Licensee has the authority to manage and administer the Concession in the Licensed
Space, subject to the rights of the City under the law, in equity, and under this Agreement to
direct Licensee in order to ensure that the Park operates in the most effective and efficient way
possible and to supcrvise the Licensee’s performance. Licensece covenants to take all
commercially reasonable measures to maintain, develop, facilitate and increase the business of
the Concession so as to maximize Gross Revenucs. Licensee further covenants that neither it nor
any Affiliate of Licensce will divert or cause or allow to be diverted any business from the
Licensed Space to other locations not at the Park that are operated by Licensee or any Affiliate of
Licensee. A matenal condition of this Agreement is that Licensee must operate the Concession
operations subject to and in accordance with the Millennium Park Rules, the Millennium Park
Ordinance (Municipal Code of Chicago Section 10-36-140), and the following general
requirements:

A. Unless otherwise approved by the Commissioner in writing, Licensee must
conduct business in its Licensed Space only in the Licensee’s trade name identified in its
response to the RFP.

B. Unless authorized in writing by the Commissioner, Licensce must not install or
operate any coin, card, token or otherwise activated vending machines or devices of any kind or
type.

C. Licensce must conduct its Concession operations in a first-class, businesslike,
etficient, courteous, and accommodating manner. The Commissioner has the right to make
reasonable objections to the appearance and condition of the Licensed Spacc if they do not
comply with these standards. Licensce must discontinue or remedy any non-compliant practice,
appearancc or condition within five days following receipt of a written notice by the
Commissioner (or immediately upon receipt ot such a notice if the Commissioner deems non-
compliance hazardous or illegal). Licensee’s failure to timely cure the non-compliance as
required by the Commissioner would cause the City damages including, among other things, loss
of goodwill, that would be difficult or impossible to prove or quantity. Accordingly, if Licensee
fails to timely cure non-compliance, then, in addition to all other remedies the City may have at
law, in cquity or under this Agreement, and beginning on the first day after expiry ot the five-day
cure period, Licensee must pay the City, as hquidated damages in connection with the loss of
good will among visitors to the Park, and not as a penalty, the amount of $100 for each non-
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compliant practice, appearance or condition specified in the notice that remains uncured after the
cure period.

D. Licensce must neither commit nor allow any nuisance, noise or waste in the
Licensced Space or annoy, disturb or be offensive to others in the Park. Licensee must employ all
reasonable means to prevent or eliminate unusual, nauseating or objectionable smoke, gascs,
vapors or odors from emanating from the Licensed Space. Licensee must employ all reasonable
means to eliminate vibrations and to maintain the lowest possible sound level in the operation of
the Concession.

E. Licensee must at all times accept as suitable payment for any sale of Products any
of at least three nationally recognized credit cards, such as but not limited to American Express,
Visa, MasterCard and Discover.

F. Licensee shall at all times during the Term of this Agreement be compliant with
the Payment Card Industry (“PCI”) Data Sccurity Standard to the extent applicablc to the
Services and shall be responsible for the security of the payment cardholder data in its
posscssion. Licensee shall provide City such information as the City may reasonably require
regarding Licensee’s compliance with such PCI requirements, including, at a minimum, an
annual certificate of compliance by Licensee with the PCI Data Security Standard. In the event
of Licensee's non-compliance with the PCI Data Security Standard and/or in the event of a data
breach, Licensce must inform the City immediately, and, at Licensee’s expense, must take all
curative measures necessary to remedy such non-compliance or data breach.

G. Licensce must not place or install any racks, stands, or trade fixtures directly on or
over the boundaries of its Licensed Space. Licensee must not use any space outside the Licensed
Space for sale, storage or any other undertaking, other than in connection with deliveries made in
a prompt, timely and efficient manner. '

H. In its capacity as Licensce under this Agreement, and not as an agent ot the City,
Liccnsce must manage the Concession operations and the Licensed Space in accordance with
this Agreement, in furtherance of which Licensee must, among other things:

(1) use reasonable efforts to remedy problems and issues raised by Park patrons with
respect to the operation of the Licensed Space;

(i1) answer in writing all written customer complaints within 72 hours after receipt,
furnishing a copy of the complaint and the answer to the Commissioner within
that period; and,

(i11)  furnish the Commissioner within 72 hours after their receipt copies of all written
notices received by Licensee from any governmental authority or any
Subcontractor with respect to any part of the Licensed Space or any Subcontract.

It Licensee fails to timely respond to customer correspondence or governmental notices and
furnish the requisite copies to the Commissioner, Licensee acknowledges that the City may
suffer loss of goodwill and other harm the value of which is difficult to determine, and thus, in
addition to any remedies for the Event of Default, the Commissioner will assess as liquidated
damages against Licensee, and not as a penalty: (A) an amount of $100 per day tfor each day
after the inittal 72 hours until Licensee responds to the customer complaint or governmental
notice and (B) if Licensee lails to provide the requisite copies to the Commissioner, $100 per day
unti] the Licensee provides the Commissioner with the copics. Licensee’s failure to perform
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either (A) or (B) for a period of 30 days or more will be grounds for the City declaring an Event
of Default pursuant to Article 1X, in which event Licensee will have no longer than 10 days to
cure the Event of Default.

4.4 Hours of Operation.

A. Licensce must begin conducting its Concession operations in the Licensed
Space(s) on the Date of Beneficial Occupancy applicable to that Licensed Space and continue
them as outlined in Exhibit 2 (Term Sheet) which may be modified and approved by the
Commissioner in writing.

B. Except as otherwise permitted under this Agreement, if Licensee fails to opcrate
its Concession from the Licensed Space during all times that Licensee is required to do so under
this Agreement and the failure continues for more than three days after the City gives Licensee
notice, it is an Event of Default. In addition, Licensee acknowledges that failure to provide
Concession services to the public would cause the City substantial damages, a portion of which
may be ascertainable but another portion of which, related to loss of goodwill due to the public’s
inability to obtain the Products, the provision of which is one of the key purposes of this
Agreement, might be difficult or impossible to prove or quantify. Accordingly, in addition to
other remedies available to the City for an Event of Default, Licensee must pay the City as
liquidated damages (and not as a penalty) in connection with such loss of goodwill the amount of
$100 per day, beginning as of the time that the City first notifies Licensee that it is not operating
the Concession in accordance with the time requirements of this Agreement. The obligation to
make payments of liquidated damages will continue until the earliest of: (i) the time that the
Concession Space re-opens for business; (ii) the date that this Agreement expires or is
terminated; and (iii) the date that the Commissioner orders Licensee to vacate the Licensed
Space.

4.5 Personnel.

A. Staff.

(1) Licensee must maintain a full time, fully trained staff during the Term of this
Agrecment having sufficient size, expertisc and experience to operate the Concession. Licensece
must maintain an adequate sales force so as to maximize Gross Revenues and use the utmost
skill and diligence in the conduct of its Concession opcrations.

(i) Licensce will assume full responsibility for the actions of all personnel and shall
be solely responsible for their supervision, daily direction and control, remuneration, severance
pay and claims, withholding taxes, insurance, social security licenses, and all other actions
related to the Contractor’s Concession operations. All Licensee personnel will be deemed to be
employees of Licensee and will not for any purpose considered employees of the City.

(111)  Licensce shall comply with all applicable laws concerning the hiring and
employment of personncl, including the Federal and State of Illinois Equal Employment
Opportunity Regulations, and applicable prevailing wage rate statutes.

(iv)  Licensee shall perform background checks on all employees, including criminal
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background checks, a check against the national sex offender database, fingerprinting, and such
other checks as may be required by applicable law. All personnel records, reports, and
background checks will be made available to the City within 10 days of request.

(v) All employees of Licensee must at all times be clean, courteous, neat in
appearance and helpful to the public, whether or not on duty. Licensee's employees are required
to wear uniforms in good taste, the color and style of which Licensee selects. Licensee may
make the arrangements with its own cmployees as it considers appropriate regarding the
purchase and maintenance of standard uniforms. The City is entitled at any timc to direct
Licensec to require any of its employees not properly attired to immediately conform to the
requirements of thts Section or leave the Licensed Space.

(vi)  Licensee and its personncl must at all times participate and cooperate'fully in all
quality assurance programs that may be instituted by the Commissioner from time to time.
Licensee must causc its personnel to attend all customer service training meetings and participate
in such other programs as may be required by the Commissioner. An appropriate officer or
management representative of Licensee must mect with the Commissioner as requested by the
Commissioner to discuss matters relating to this Agreement, including merchandising and
marketing plans. In addition, at the request of the Commissioner, an appropriate officer or
management representative of Licensec must attend other meetings with the City or any other
parties designated by the Commissioner.

B. General Manager. Licensee must designate a General Manager experienced in
management and supervision who has sufficient authority and responsibility to administer and
manage thc Concession. The General Manager (or authorized represcntative) must be
immediately available to the Department whenever the Licensed Space(s) is/are open. The
General Manager must spend substantially all of his or her working hours at the Park, unless the
Commissioner approves in writing another arrangement. The General Manager is subject to
removal at the direction of the Commissioner if the Commissioner reasonably determines, in her
sole discretion, that the General Manager is not performing up to standards consistent with the
fulfillment of Licensce's obligations.

C. Salaries. Salarics of all cmployees of Licensce and its Subcontractors performing
scrvices or Work under this Agreement must be paid unconditionally and not less often than
once a month without deduction or rebate on any account, except only for those payroll
deductions that are mandated by law or permitted by the applicable regulations issued by the
United States Secretary of Labor under the "Anti-Kickback Act" of June 13, 1934 (48 Stat. 948;
62 Stat. 740; 63 Stat. 108; 18 U.S.C. § 874, and 40 U.S.C. § 276¢). Licensee must comply with
all applicable "Anti-Kickback" regulations and must insert appropriatc provisions in all
Subcontracts covering Work under this Agreement to insure compliance of all Subcontractors
with thosc regulations and with the other requirements of this subsection, and is responsible for
the submission of affidavits required under them, cxcept as the United States Scerctary of Labor
may specifically provide for variations of, or exemptions from, the requirements of them.

4.6 Operation and Maintenance.

A. The City, at its sole cost and expense, will keep in good repair the Common Areas
of the Park.  The Commissioner reserves the right to interrupt temporarily the heating, air
cooling, ventilation, plumbing or electrical services furnished to the Common Areas, to make
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